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PREFACE. 



I-K submitting the present Treatise to the Profession, 
the Author is anxious to obviate as early as possible 
the charge of having done what has been done 
already, by displaying the plan he has adopted, and 
the objects he has aimed at, which will, he hopes, 
be found to combine novelty with practical utility. 

V^ In the classification of his topics ^and prece- 
dents he has consulted their real, not their abstract 
nature. Hence he has begun with the lease and 
release, the ordinary purchase deed of modern 
lames, and gi*adually descended through the inter- 
mediate assurances which may be the medium of 
puxchase transactions, to the ancient feoffment, 
pvoportioning the space a>nd attention allotted to 
each to its present importance^ and carefully avoid- 
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ing a parade ot learning which is virtually obsolete, 
or which may be found in existing treatises. 

2. In his precedents he has studied brevity, more, 
he believes, than has been done by any of his pre- 
decessors. In this he has complied with the re- 
quisitions of society, and the apparent wish of the 
profession; and has endeavoured to stop a main 
source of complaint and censure against modern 
conveyancing. When he has rejected an usual 
but (as he conceives) unnecessary clause or expres- 
sion, he has generally given a reason for the omission, 
which he trusts will be deemed satisfactory ; but he 
abandoned his original intention of accounting for 
every deviation, however minute, from the common 
form, from a conviction, that to detail what ordinary 
knowledge and reflection can suggest, would be 
wearisome to himself and unprofitable to his readers. 
In no precedents hitherto published, have principles 
been followed up to their legitimate consequences ; 
but by observing them, it is the Author's opinion, 
that precision may be introduced into conveyancing 
with perfect safety, and that by clearing away the 
synonyms which darken the meaning without aid-: 
ing the operation of the instrument, the attention 
will be forcibly called to the simple and significant 
words on which the law has impressed a peculiar 
efficacy.* He hopes that the intrenchment he 



* Lord Alvanley's well-known reprehension of a departure from 
established forms has been frequently quoted, and much commpendedb 
Had his Lordship reflected that the forms to which he exhorted a 
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has made on existing forms will but slightly diminish 
the value of his work with those who may prefer 
them in their original diffusion, or who may be un- 
willing to reject clauses which, however useless, 
have the sanction of long duration and general re- 
ception. For first, these parts of the conveyance 
are an inconsiderable portion of the whole Treatise, — 
and secondly, as every omission and alteration of 
the least moment are carefully adverted to, the 
practitioner can, if he pleases, easily supply the 
usual verbiage.* 



blind adherence, were themselves a departure from antecedently 
established forms, and that an excision of indefensible superfluities 
is as much a recurrence to ancient, as a relinquishment of modem 
usage ? It has been judiciously observed, that " confusion and uncer- 
tainty in conveyancing arise from the use of ill defined words, and 
the aJBfectation of unnecessary clauses ; " and that '' from an extreme 
caution to avoid this evil, conveyancers have taken the surest means 
to encreaae it, (viz.) by an injudicious accumulation of synonymous 
expressions." Rede's Examination of the Law of England, vol. ii. 
39, 40. 

* Hie authKM' will, however, observe, that the serious charge which 
has been brought against conveyancers, of unnecessarily dilating the 
bulk of deeds, is, in his view, but partly true : it is true in respect 
to the phraseology, and many of the clauses in the body of the in- 
strument ; but it is not true in its full application to recitals, to 
which it is mamly directed, and which are the principal means, of in- 
creasing the conveyance. For though, abstractedly speaking, roei- 
tels are not essential to the validity of a conveyance, they are in 
many instances requisite to display its groundwork and connection 
with the preceding chain of title ; indeed sometimes to render the 
frame of the instrument intelligible. And so long as courts of 
equity control real property, it must in a great proportion of cases 
be considered in thB highest degree expedient to preserve and em- 
body with the mimiments of the tide, evidence of Uie fidmess of the 
transaction, which can only be done by reciting the antecedent facta. 
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3. But though th6 Authw has, in 
superfluities, followed the dictates of reason operate 
ing on principle, more fearlessly than those who 
have gone before him, he has felt the force of the 
reflection that others may not always acquiesce in 
his conclusions, or wish to adopt his alterations. 
Hence much of what he still considers unnecessary 
matter has been retained, marked however with 
inverted commas, and most frequently attended with 
comments. But in many places the inverted 
commas are only intended to show what may be 
«fely omi«ed wL b«Wty « a p,«m»uat L^ 
deration. 

4. In annotating on the precedents, he has mingled 
theory with practice, eliciting the principle of the 
instrument, and collaterally commenting on the 



Illustrations of these r^narks will be found in the ensuing sheets. 
But the author at the same time admits that the modem mode of re- 
citing is pushed to an unpardonable extreme by those who enter on 
this part of the instrument with an ignorance of the principles on 
which, in rational practice, it is founded, and which alone can enable 
them to select and concisely develope such circumstances as it is 
proper to introduce. This observation will, it is hoped, be a satis* 
fect<Mry reason for the plan which the author has pursued in the pi^ 
sent treatise, of curtailing the diction without in general diminish* 
ing, in any specific transaction, the usual number of recitals; and 
ad die evil arising from their increasmg the size of the deed, is fek 
n proportion to the smallness of the transaction or poverty of the 
parties, and consequently as it becomes less necessary, it may be 
easily obviated by impressing the draughtsman with the real nature 
and object of recitals, which will enable him to exercise over them a 
discretionary power, and adapt them to the circumstances of the 
case. 
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doctrines which are suggested by the recitals, when 
a knowledge of them is requisite to a comprehension 
of the transaction. 

5,. The numerical division and subdivision of the 
precedents in the margin are chiefly meant to faci- 
litate reference and obviate the necessity of repeti- 
tion. An analysis more accurately logical might 
be given,* but it would not have equally attained 
this end. 

6. The peculiarities which may characterise the 
various forms are noticed only as they occur ; and 
therefore when the reader meets any without an 
accompanying comment, he will probably find it 
e^cplained in the anterior part of the work. 

Finally, the Author requests that the critical and 
controversial parts of the work may be received in 
the spirit in which they were written, that of free 
inquiry ; — with a desire of correcting such errors 
as he presumes to think (without forgetting his own 
fallibility) have been fallen into by those whose 
authority sanctions their opinions, and whose value 
and general accuracy his quotations will shew he can 
appreciate. 

• Sec p. 22. 



ERRATA. 

Page 5ly line 4 from bottom, \tttd " the said S. Soeme, of the first part, the said 

J. Jones, of the second part, and A. Aker, of the third part." 
86, ... . 9 /©r " W. Wihin/' read " H. Howard." 
143, .... 3 after " Howe,^ read '' his heirs, executors, administrators, and 

assigns respectively. 
199, .... 11 from bottom, /o« ** in the counties of, &c." read '< in the county 
of, &c." — there being only one recovery. 
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[ThiL i^(urefl and numerals respectively denote the page^ the primary dMswn 
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I. RECITALS. 
Of Purchase Conveyancesy 8^c, 

Bargain and sale, for a year, 18. TV. Lease and release ia fee. 17. 1. 1. 
163. U. 1.; to uses. 52. 11. 1. 113. IT. 1. 174. II. 1.; subject to a rent* 
charge. 77, II. 1. Lease and Release, fine leried pursuant thereto, and cove- 
nant to surrender copyholds, 130. II. 4. Appointment and release. 99. H. 1. 
Bargain and sale from the commissioners to the assignees of a bankrupt, 192: 
II. 2, Feoffment in fee. 123. IL 1. Of a rectory, 221. II. 1. Floe leried. 
U8, V. 1. Settlement of freeholds and copyholds, 183. II. 1. Lease for 99 
years, 139. II. 2. Grant to three tenants in common to uses, with respectiye 
remainders to them in fee, 225. II. 1. Lease from a corporation for 99 yearv, 
determmable, 231. II. 1. Of a conveyance void at law, 252. II. 1. 

Of Mortgage Deeds, 8yc. 

Movtgflge la fee by lease and release. 53. II. 3. By demise. 53. II. 2. 
Appointment bf way of, but of an equitable interest only, 184. U. 2. Transfer 
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of a mortgage in fee by lease and release. 54. 11. 4. Further charge. 54. IL 5. 
Conveyance in fee in trust for sale. 55. II. 7. Grant of a ,rent-charge. 54. IL 6. 
Mortgage-money due with a sum secured by a further charge, and an arrear of 
interest, 55. II. 8. With an arrear of interest only, 56. 9. 11. Annuity pay- 
able, but no arrears, 56. 10. Mortgage-money and interest due to an execu- 
tor, 100. 8. That the purchased hereditoments are subject to a mortgage, 
158. II. 5. 

• 

Of Contracts for Sale. 

For sale by beneficial owner, general form. 18. 1. 2. Subject to an annuity. 
93. II. 4. By deyisees in trust for sale. 84. II. 5. See also 252. U. 2. By an 
executor under a naked authority. 109. II. 4. By an original vendor. 115. 
II. 8. By a sub-vendor. Ibid. 9. By a mortgagee with power of sale. 132. 
IL 5. By a vendor of freeholds and leaseholds, in consideration of an annuity. 
140. II. 4. With a mayor, alderman, and burgesses. 148. IL 3. By the as- 
signees of a bankrupt. 153. IL 3. Of an equity of redemption in freeholds and 
copyholds by a husband and wife, 185. IL 4. By three teiynts in common for 
the sale of the entirety, 226. s. Of an equity of redemption, 237. II. 4. * 

Of other Agreements, 

With several mortgagees for payment of their debts, in order to procure their 
concurrence in the conveyance. 56. II. 13. ; with the trustee of an outstanding 
term to procure a surrender of it. 80. VII. 3. ; with a mortgagee for years for 
the same purpose. 85. IL 6. Of trustees to convey the legal estate. 93. II. 5. 
Of dowress to release, ibid. Of trustee of an outstanding term to assign it. 
96. V. 3. ; with the executor of a mortgagee to obtain his junction. 100. U. 8. 
Of an annuitant to concur in a fine. 101. IL 8. Of an heir at law to coMRir in 
the purchase conveyance. 108. IL 2. WiUi a mortgagee in fee, who joins to 
convey the leg^al fee. 115. II. 10. By a devisee of a rent-charge to release it 
115. IL 11. By an executorv devisee to concur in the purchase deed and a fine. 
115.11.12. With the purchaser for an indemnity against legacies. 116. IL 13. 
By a mortgagor to join in a conveyance £rom the mortgagee with power of sale. 
132. II. 5. To apportion the purchase-money. 132. IL 6. With respect to 
legacies, as to what shall be the primary fund fo^ paying them. 134. VII. By 
purchaser to secure an annuity. 140. II. 4. By mortgagee to discharge the pur- 
chased lands on a reduction of his debt. 149. IL 3. Of a surviving trustee to 
convey the legal estate. 163. IL 2. By two exchanging parties, 189. IL 3. For 
equality of exchange, ibid. By tenant in tail to suffer a recovery, 198. II. 2. 
Ibid, of husband and wife, 204. IL 3. Of a wife to join in a fine to bar dower, 212. 
IL 6. 

Of Seisin. 

Of testator, simplest form, 87. II. By purchase for a valuable consideration, 
108. II. Of freeholds and copyholds, 129. IL 1. Of vendor, 139. II. I. Of ven- 
dor in the recital of a mortgage for years, 147. II. 1. Of a tenant in tai!, 198. 



Syn0im$* xvii 

IV. 1. Of all \Kit, 7t\. II. 2. Of ft t^potstfon in ibfe gvant of a reirersion in fee, 
231. n. 3. Of two tdnaat* in eommoo^ aubiMl to tlow«r ifi tlieir respective 
riiaresy 247. IL l» 

Of Wilh, S^c. 

Devise to trustees in fee in tfust for sale^ 77. II. 3. To trusteed and the sur- 
tivor of them, &c. 68. II. 1. To trusteed upon trust for an annuitant and tes- 
tator's son^ when he should attain 21. and then to him in fee. 92. II. 1. Codicil 
revoking a devise. 92. II. 2. fly mortgagee for years, appointing executors, 
loo. II. 3. Devise to two tenants in Common in fee, subjecit to a rent-charge. 
100. II. 5. Will defectively estecuted, giving the executor a naked authority, &c, 
lOB. II. 1. l^ecuted according lo the provisioiis of a power. Il3. 11. 3. De- 
vise in fee, subject to a rent-charge and executory demise. 114. It. 3. To tt'ustees 
to sell after the expiration of certain leases. 123. 11. 2. Of freeholds and copy- 
holds limiting an estate for life, with remainder in fee. 129. ll. t. 

V Of Diatki. 

Of tMtatOf without revoking his will. 78. II. 4. Of an annuitant. 77. IL 2« 
Of cestuique trust for life. 78. II. 5. Of a trustee With the accruer of the legal 
estate to the survivor. 78. II. 6. Of testator leaving an heir at law. 124. 11. 3. 
Of a lessee for lives in truat, int^tate^ lfi7« II. 2. 

Of Proceedings in Equity, 

Decree establishing a will, &c. 124. II. 4. Master's report* 125. II. 5. 
Decree for a sale of testator's estates with the approbation of his ereditorS) and 
for the^ purchase mo^ey to be paid into the bank, ibid. 6. Sale by public auction^ 
with the master's approbation. 126. tl. 7. Report that A. B. is the purchaser, 
absolutely confirmed. 126. II. 8. Order for the payment of the purchase money 
into the bank. 126. II. 9. Payment accordingly, ibid. 10. 

MiicdUmeoui* 

Of the acknowledgment of a fine, 102. VI. Of the creation and assignment of 
lUK outstanding term, after divers mesne acts, &c. 80. VJI. Of the merger of the 
term in a moiety of the land^- 80, VIL 3. That some legacies have been paid^ 
and others not, 144. 6. Ck)mmis8ion of bankrapt, 152. II. 2« In whom a legal 
estate is, 156. II. 2. Of a declaration of trust, 184. II 1* Of the infancy of t^ 
legatee, &c. 130. II. 3. Of a sale in lots, 247. II. 2< 

'fEStATUMS. 



Where the purchase money is paid to the vendor simptf. I84II. Wbtfeitis 
first applied in the discharge of mortgages and a rent-charge. 57. III. Where 
part has been paid as a deposit, and the remiio^er Is expressed t<^ be paid to & 
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dsfisee in trust for sale; 79. HI. Where tbe whole purehase money is paid to 
mortgagee in a conveyance by tenants in common. 101. III. For declaring the- 
use of a fine. 102. VII. Where the purchase money is paid to an executor ez' 
ercising a naked authority, by the direction of cestuique trusts. 109. III. Where 
a mortgage is discharged, a first purchaser paid the residue of the original pur- 
chase money,, and the sub-vendor the surplus of the full purchase money. 146. 
m. Where trustees convey in pursuance of an order of the Court of Chancery^ 
the purchase money having been paid into the bank. 127. IIL On a sale of 
freeholds and copyholds by a mortgagee with power of sale, in which the pur- 
chase money is apportioned. 132. III. In a conveyance of freeholds and lease- 
holds in consideration of an annuity, diarged on the purchased premises. 141. 
III» In which the consideration is applied in part paymentof a mortgage by a 
mayor,, aldermen, and burgesses. 149. III.* In a conveyance by assignees of a 
bankrupt 153. lU. By the assignee of an insolvent debtor. 159. III. Where 
the purchase money is paid to two cestuique trusts. 164. IIL To a cestuique 
trust of an estate pur auter vie. 167. III. Where the consideration is money 
due on a mortgage, money paid, and an annuity secured^ the purchased pre- 
mises, 185. III. In an exchange effected by way of appointment and release, 
190i III. 3. In abargain and sale to a tenant to the pnscipe, 198. IIL— 204. IXL 

OPERATIVE WORDS. 
hi Releases, 

Simplest form, 18. HI. Where mortgagees concur, and a rent-charge is ex- 
tinguished, 58. IV. Where right of dower is released. (94. IV.} Where a term 
is assigned. (61. XIL) Where the fee is conveyed and a term surrend^|[|^d by a 
mortgagee. (101» IV. 1. 2.) When the legal fee is conveyed by a mortgagee. (1) 
equitable rights transferred, (4) a rent-charge extmguished (2), and an execu- 
tory interest released. (3) 117. IV. By trustees for sale in pursuance of a 
decree, 127. IV. By a mortgagee of freeholds and copyholds, with power of 
sale (1), the mortgagor concurring. (2) 133. IV. Assignment of leaseholds by 
the beneficial owner, 141. V. By a mortgagee for years in whom it is doubtful 
whether the legal fee n not vested, and who rdeasra and surrenders by the direc- 
tion of cestuique trust to a corporation aggregate, 149. IV. 2. 3. By the as- 
signees of a bankrupt, with his concurrence, 153. FV. By the trustee of the 
legal estate, under the direction of a tenant for life, and person in remainder in 
fbe of the equitable interest, 164. IV. By an infant trustee, under an order of 
the Court of Chancery, 168. IN. 

In Appointments. 

In pursuance of a general power, with release by way of further assurance^ 
175. III. 1. 2. 190. IIL 1. 

• By mistake, IV. 
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In a Grant, 

Of an advowsoD, 212. IV. In an appointment and ^rant^ 217. IV. ; in a grant 
of tithes, 222. III. ; in an appointment and grant by three tenants in common> 
who exercise distinct powers, 22^. IV. Of a reversion, 232. 

In a Feoffment. 

By two tenants in common and their wires, 248. IV. By parties haying several 
interests^ 253. IV. 

GENERAL WORDS. 

4 

Appurtenances. 

19. VI. In the conveyance of a manor, 59. VI. (See also appendix.) 

^ Clause of Deeds, 8fc. 

19. VII. In the grant of a reversion by acorporation, 232. 

Sweeping Clause. 

In a recovery deed, 199. V. 

Declaratory Clause. 
Ibavi. 

HABENDUMS. 

To the porcbaser in fee to uses, 19. VIIL 176. IV. Of a manor, 59. VII. Of 
a term assigned to a trustee for the purchaser to attend the inheritance, 61. XIV. 
Of freeholds in fee, 80. VI. Of leaseholds for the residue of a term of 99 years, 
142. ^. Of freeholds to a corporation aggregate in fee, 150. V. To the pur- 
chaser\)f an estate pur auter vie during the lives of the cestuique vie, 168. IV. Of 
freeholds and copyholds, subject to an estate for life, and to a rent>cbarge, 185. V. 
To seisin trustees to uses for two exchanging parties respectively, 191. IV. 

USES. 
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T6 a purchaser for barring dower, 19. IX. Of a fine, 103. VII. ibid. 118. VI. 
249. VIII. Of a recovery, 200. VUI. 205. VI. 

COVENANTS FOR TITLE. 

In Releases. 

For the title in a release in fee to uses for barring dower by a vendor who 
claimed by purchase for a valuaUe consideration, 20. X. Where incumbrancers 
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join in the conveyance, 60. XI. By tenants in common in fee, restricting their 
liability to the yalue of their respectire moiaties, 104. VIII. 3. By the cestoique 
trusts of purchase money, restricting their liability to their respective shares, 
110. V. By a sub- vendor, and an original vendor, who was a devisee in fee, ex- 
tending to the acts of the testator and containing exceptions, 119. For freeholds 
and copyholds extending to the covenantor's ancestors, 134. VIII. For freeholds 
and leaseholds, 142. VII. With a corporation, 150. By cestuiqae trust for life 
and the equitable remunder-man in fee, limiting their liability to the value of 
their re s pe cti r e interests, 16*5. VI. 2^ By the vendor of an estate ./mr euter vie, 
in which the legal estate is conveyed by a trustee, 169. V. 

In Appmntments, 8^. 

By a vendor, who was a purchaser for a valuable consideration, 176. V. By the 
vendor of the equity of redemption of an equitable remainder in fee for himself 
and his wife, 186. VL By eachangiag parties, with the grantees to uses, 19& V. 

ht a RocQverj/ Deed. 

20O. IX. 206. VJUu 2. 

In GrmU* 

Of an advowson, 213. VII. In an appointment jpnd grant of aa advowsfn, 
218. VI. In a grant of tithes, 225. V. In an appointment and grant of them by 
tenants in common, 227. VL Of a retenldit }tf mayor and commonalty, 232. V. 
Of an equity of redemption, 238. VI. 

By Truitees* 

By a trustee or mortgagee that he has done no act to incumber, 61. XV. Ibid. 
Iff sereral trustees, 60. IX. By the grantee of s rent-charge, 60. %, 

Mi$€eUaneous. 

To surrender copyholds^ 133. VI. By a purchaser of leaseholds for ItfeJ to in- 
demnify the assignor, 169. V. 5^ For the production of title deeds,. 177. VII. See 
also, 229. VII« Mutual covenants for apportioning taxes in a giant of tithe% 
223. VI. By a vendor for himself and wife to levy a fine, 213. VI. Ibid, by two 
feoffors for themselves and their wives, 248^ VII. By the purchaser of a rever- 
sion to indemnify the vendor against the covenants, 235. VI. By purchaser of 
m efiliy •! ra^mxtfdkm to indcaitmiiF^ Hic veftdar, 239. 

POWERS. 

General power of appointment in modern purchase deeds, 19. IX. Power of 
attorney in a feofiinent to deliver seisin, 949. IX. 253. To receive seisin, 249. X. 
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ELEMENTARY SKETCH OF THE CONVEYANCE 

BY LEASE AND RELEASE. 

Original Mode of Comoeyance in England. — Progress of AUm- 
ation. — A Lease and Release considered with a distinct refer- 
ence to its constituent Assurances. 

The original mode in England of conveying lands in pos- 
session^ of a freehold quality^ was by feoffment ; of which 
the ceremony called Iwety of seisin, or the actual delivery 
of possession^ formed the essence, (a) When the subject 
of the transfer was a remainder or reversion, and no livery 
could therefore be made^ a grant (b) (which could only be 
by deed) and an attornment of the particular tenant to the 
purchaser, were required, (c) These were not the only clogiL 
on alienation. The concurrence of the feudal lord, and in 
some cases that of the heir, was also made necessary to the 

(a) Wright, 37. 2 BL Comm. 311. (&) Co.Litt.l72. 

(c) Necessity of attorning was taken away by st 4 & 5 Ann. c. 16. 

B 
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conveyance, (a) Still, however, the science of conveyancing 
rested on plain and well-known principles ; feoffments and 
grants were the generic assurances ; and though not at all 
times easily perfected, their operation was unobjectionable, 
and their nature intelligible. 

But as the kingdom became wealthy and commercial, sim- 
plicity proportionably vanished from jurisprudence ; and after 
the statute of uses (b) had tufti^d a right in equity into an 
actual estate by incorporating the use with the land, bargains 
and sales became a frequent substitute for the ancient feoff- 
ment. These, however, being of a private nature, the statute 
of enrolments (c) was passed to give them the publicity which 
alone can preclude fraud. But the legislature in vain opposed 
the bent of the times, which demanded facility of alienation. 
As the statute of enrolments extended only to bargains and 
sales of a freehold estate, the conveyance by lease and release, 
the ibtmet being a bargain and sale for a year, and conse- 
quently of a chattel interest, presented an effective means of 
secret and easy transfer ; and though a fraudulent evasion of 
the spirit of the legislature, and formerly suspe^eted by som^ 
eminent lawyers (d), was soon generally adopted, and has now 
grown to be the ordinary conveyance of estates in fee. 

The lease and release would naturally divide our attention 
into a «e^rate considemtion of its constitu^ait assurances; 
for though to some pur|>oGes they are blended into one con* 
veyanoe, yet in general, strictly considered, they are distinct | 
and to fomi a corlreet jtrdgment of the precise nature axid operib* 
tzon of a letise and release, the student must not begin With 
regarding it as an integral assurancte possessed of spiscifio 
qualities. What has been adverted to having, however, been 
amply done by others, I shall confiite myself in the ensuing 
sketch to a kase ami rekase4 taken as ooe substantive oo!nv^-» 

(a) See Co. Litt. 94. Wright, 168. cited, but without much accuracy of deduc- 
tion, 2 Comm. 287. 
(J) 27 H. 8. clO. (c) ^7H.8. c.l6. 

(^ See 4 Crvdse, IMg. 127. 3rd ed. 
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mee ; re^erniig oidy «> far t<^ ite ecnstito^iit jMirlft an to sfieak 
of it, 

Kret With reltttioa to the Ifiase cof bargain and sale for a 
year. 

Secondly, With relatioa to the rdfaae. 

First, then, the lease we most observe, no way ieaemble» a 
lease at common law. While Hses were fiduoiaiyj it was a 
mere sale or transfer of the use, by rendering the bargainor a 
trustee for the bargainee during the tenn speeified. {a) The 
statute of uses instantaneously annexee a legal ownership to 
the use, and the bargainee therefore has now an estate ooinpe<- 
tent to ground a release. Hence, the criterion of the efficacy 
of the lease for a year, is the applicability of the statute of 
uses. Now that statute enacts, that when any person shall 
be seised of lands, tenements, Sec. or {^her heredkamentSy lo 
the use, confidence, or trust <^ any other person or bodypoKtitf 
the person Gf corporation entitled to the use in fee simple* 
fee tail, for life, or years, or otherwise, shall from thenceforth 
stand and be seised or possessed of the lomdy 8ic. of and in the 
like estates as they have in the use, trust, or confidence, &c« 

I shall now proceed to draw conclusions referrible to the 
conveyance by lease and release, but emanating merely from 
the present nature of the baigain and sale; for as it lays the 
foundation of the rdease, if it is by any means yoid, the whole 
assurance fiiUs to the ground. 

1. With respect to the parties to this conveyance, — we 
have seen that none who are incapable of standing seisM to 
uses, can in strictness of principle be bargainors. On the 
other hand it may be laid down generally, that such as are 
capable of a use may be grantees in a bargain and sale; 
whence corporations {b) and the king(c) may be graptees, and 
even an alien may take, subject however to Ae right of the 
crown to take the benefit of <he use. ((2) It ought th^refora 

(a) 2 Inst. 671. {b) 10 Co. 24. 34. 2 Roll. Abr. 787. pi. 8. 

{c) Gil. Uses, 44. {il) See AH. 14. Sty. 40. Bro. 339. a. 33S. b. 

b2 
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to be remembered, that incapacity qfrecemng auseiA the only 
peculiar disqualification of a grantee in a lease and release* 
From a case in the First Institute it may, however, be in- 
ferred, that an estate of inheritance cannot be conveyed by 
this assurance to a corporation sole, if to take in its corpo- 
rate capacity ; because it cannot take the term, on which the 
release is grounded, in the same capacity, {a) And as this 
case is a consequence of the rule that a chattel interest can- 
not go in succession, the proposition is equally true of a 
release upon a bargain and sale under the statute, and one 
upon a lease at common law. But the release is not void: 
for if made to the corporation sole and his successors, it is still 
good for the life of the grantee ; because he may evidently 
take a mere estate of freehold in his natural capacity. . By 
parity of reason, if the release is made to the corporation 
sole and his heirs, the fee simple is given; though the term 
which the release enlarges be limited to the successors ; be- 
cause the grantee then takes, the inheritance in his natural 
capacity, which is the same with that in which he has the 
term, inasmuch as the limitation of the Usjnxx to his successors 
is nugatory. 

2. Corporations cannot (at least on principle) convey by 
this assurance ; for the words of the statute do not extend to 
them, except as cestui que use ; and though capable of being 
trustees now, they could not stand seised to a use before the 
statute. But a decision (b) founded on arguments of conve- 
ni^ice appears to have removed this disability ; though its 
contravention of true principle has induced a beUef that it is 
entitled to little regard. Indeed some writers have laid down 
the proposition without any notice whatever of the case ad- 
verted to (c), which nevertheless remains unaffected by any 
subsequent adjudication. Still it must be allowed to depend 
on a thin distinction, which nothing could have justified but 



.(a) See 1 Inst. 9 a. Otherwise, therefore, of a corporation aggregate. 

\b) Holland v. Bonis, 2 Leon. 121. 3 Leon. 175. (c) See Watkins ConF. c. 6. 
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an auxiliary argimieDt deduced from the inconvenience, of 
disturbing the numerous titles^ which at the time it was taken 
depended on bargains and sales by corporations, (a) And as 
this cause has ceased to operate* it is deemed prudent, for 
corporations to conv^ by some other assurance. When a 
particular estate is in existaice^ they may convey by grant; 
when the lands are in their possession, they must make their 
election between a feoffment and a lease and release, with thie 
former at c<»nmon law. Feoffments are, it is believed, very 
rarely used even in this case ; and as a lease at common law 
to ground a release in fee may not be unfrequently requisite, 
it may be noticed that the fact of an actual entry.by the les- 
see, before the execution of the release, should be indwsed 
on the instrument and attested; and that it is prudent to 
advert to this fact in the recital of the lease for a year in the 
release. But, 

3. Tenards in tail, and tenants for life, may convey by this 
assurance; for before the statute their estates might have 
been clothed toith either a tise or trust; and as they are smed, 
they are ma*nifestly within the w>rds of the statute. And it 
is now fuUy established that a lease and rdease by tenant in 
tail passes a base fee, determinable by the entry of the issue 
in tail, {b) To a certain extent, therefore, the capacity of 
tenant in tail to stand seised to a use is settled ; but of his 
general capacity (c) this is not the place to speak. 

4. On the same principles it may be advanced, that what- 
ever may be conveyed to uses may be conveyed by lease and 
release. Whence any incorporeal hereditament in esse^ and 
savouring of the realty (d) (as a rent, &c.), and not merely per- 
sonal (as an annuity), may be the subject of it; though in- 
deed there is no necessity for a tease and retease to pass any 

(a) 2Pre8t.Coiiv.254. 

lb) Machel V.Clarke, 2Saik. 619. 2Ld. Raym. 778. Goodright v. Shilson, 
3 finrr. 1703. overrulii^ Tooke y. Glasscock, 1 Sand. 250. which folloved Xitt. 
612, 613. 650. 
• (tf) This i& still vesata qtuniio. 

Id) SeeCro.JE^z.166. 
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incorpofiMdl li«mlitaflijeiit» «iB « gmt w eqwftlly tfieetire bt 
diat purpose. But thtegh a sort of incffffMNreal hereditaisMatr 
it is usual mhd pibpor to convey 

6. AeveRiQW mid vested reoMkidera by tUs aasnrtiMM^ 
The propriety of oeloptiag it ames from its obyntiiigy at » 
filture period, tlie praof of la partieokr estate bdag in Msae ai 
the time of liie conveyance; a cireuixistanoe of Cfname eaa^^ 
tial to a grants Bat skhougfa^ in addition to the geneMd 
reason ftr their capabiitty to pass by aiease and rrieluie, they 
might ha^ been ihe subjeet of a bargain and tole» vrhile 
uses were fiduciary^ and ale veilhin the exspms v/ovin of the 
statute; yet some have enoneouriy siq^posed an estate m 
possession necessary to Ihe operation of <^ release (a); vAiei^ 
as nothing is reqaired to ground a release bat a vested parti-» 
cular estate. (6) Bat, 

6. dmtingetit remainders cannot be transferrtel by a lease 
and release ^ ibr there tannot be any seisin of these ; and oon- 
sequemiy the bargaiafse tak^ no legal estate^ and nfflFtfamg to 
grtytind the release, (c) And bb this conveyanee (Uke a bar« 
gain and sale of the freehold or ooveitant to stend seised) 
does %ot, as mtek {d\ operate by testeppel, it fbUotvs that 
^irhen a totitingent mmninder is tiie subject of it, it k a nnl-^ 
%ty. Atkl future iises, aatct en^Gutory devises^ whatever may 
fie their upeciic &nn and denomination^ and aKhough they 
confer an interest which, n rsfierenoe to the certainty of its 
tiddng afect in ^possession, is vested^'sre -ecpmily isucaftable of 
being {hissed fay a l»se ^and arelease. i^) 

Secondly, with TcSatien totheT^ease : — 

The'ideal^e is by way ef enhtrgmg an e^aie^ of course en^ 
-tiarely at taitniKmkw; and one great utHity of die lease aod 
release armee frMa this casne ; for uses Qouldatotbe •dechmd 



(a) 8Bl.Goibrii..S39. 
. (l) iWl9'i^r««ied'byttr.Bootfi,2Cw.«idt>pla.l44« 

(c) A contingent remainder cannot, strictly speaking, be transfoved hy SSSf 
conveyance at common law, or under the statute of UflM* ^Stte Feavse, 866. 1 Sand. 
Uses, 108. {d) Infra. 7. (e) ibid. 
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on the nslmae, nnleae it gave the oohuuoq law^f^tate to Itv9 
releasee, The foUoi^mg $ure the most wateniJ and BtriJ^ing 
a^tiibutea of the laa«e and releasei with more peci^iar reference 
to the releoM. 

1 . Thft dMDttkiMtion of this <K>ayeyance (Mippos0a aa ante* 
cedent teim to be enlarged ; the partioU^r estate is ctes^U4 
hf tfaa faacgaim and sale to be merged by the rdea^e, a&4 
from the nainre of the transaction, there mnst be a privity 
b^ween the psjrties. Whence in this conveysuotce the question 
whether the requisition of the law, with lespeet to privity 
between the i^lemer and rdeasee^ is complied wit^^ ^an^ot 
arise. 

2. It requires words of limitation in order to copfer a^ 
estate of inheritance on 4he releasee, id) In this respepfb it 
resembles a faoifinent or grant* and bears no analogy to the 
other species of releases ; for th^e last act merely on a right 
and by their own fopce^ and not only do not require ai^ ex-" 
panstvB power from w^ords of Mmitetion, but camiot be r^ 
fltrained by them. A release per mkter k dfioii, or by e^ 
tingnisfamenty of aU ih» relsiwor's rights for aa horn, &€.. is as 
Goraplete as if made in unqualified t^lB%s> or mth W ^mfi^fnfm 
of perpetjoity. (i) 

3. It works of itself no estopp^L There is, indeed^ a de* 
eision o£ Lord Kenyon^ which, in the generality of it« termsi 
would extend the doctrine of estoppels to a release by ^darge«» 
ment and conveyances which aro dmved ^om the statute of 
uses (c) ; but the anthoritm do not not suf^ort the position^ 
The tme propontion, however, -is that a release does not 
estop qua such ; not that the instrument by which it is made 
may not estop, if sufficiently solemn. It will not, like a 
feoffinenl, vwnrkan estoppel hy waiter in pais; but it un- 
doubtedly may produce that effect l^ matter in writing ; and 
therefore as a release by enlargemient jnu^ be hydeed^ and 
alwaj/s is by indetUure, a lease and release at the present day 

(a) Litt. 465. W Ibid. 466-467. Glib. T^. 55. (c) 3 T. Hep. 370. 
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win estop when it caniiot operate as a conreyance. The 
writer^ in an early production, advanced this opinion^ (a) in 
the face^ howeyer, of the general opinion of the profes»on, 
which he conceived to be inaccurate from not [discrimimiting 
between an estoppel produced by the nature of the assurance, 
and an estoppel effected by the nature of the instrument, by 
which that assurance is made. He concetv«s^ therefore, tjbat 
the late decision of the Vice Chancellor (b), which is buik 
on this principle, is in perfect unison with the establiriied 
distinctions of our ancient law. (c) 

4. It is innocent in its operation (d)^ not working a dis* 
seisin, nor even forfeiture, when made by a tenant for lih{e) 
or years. (/) 

Hence, if a tenant for life, with a contingent remainder 
dependent cm his estate, makes a lease and release in fee, the 
contingent remainder is not barred. So if there be tenant for 
life with a power in gross, that is a power l^ which he is 
enabled to create an estate ulterior to his estate for life (g), 
it is unaffected by a lease and release in. fee. (A) Even a 
power appendant (which is annexed to, and in fact involved 
in, the estate of the donee of the power) (t ) is not destroyed 
by this conveyance, unless it transfers all the interest of the 
donee ; and theb its destruction is virtual and indirect. .For 
although the donee of a power appendant does not suspend 
the right of exercising it during the continuance of any limit- 
ed interest which he may create, by this or any other innocent 
assurance operating on t^e estate which is subject to his 
power, yet he is not allowed to over-reach and defeat such 



(a) Es89y op Uses, 179. citings Co. Litt 352. 
' (&) ^nsley ^.'^Bnrdon, 2 Sito. & Stuart, 519, His Hooop obMirtd that ^ the 
text writers ujton tbis subject state, that estoppel is wrought by any deedindenied, 
making no exception.' — * Of what importance' (he continued) ' to this' principle 
ean it he, whether theindentare which operates this effect is an indenture of nS" 
lease^ or an indenture of feoffment.' Ibid. 526. 

(c) See Co. Litt. 352. (d) Fearn.322. Co. LiU. 328. a; I 

(e) 1 Inst. 251. Litt. 600. 606. 2 Leo. 60. 3 Mod. 151. 

(/) Saunders v, Annesley, 2Sch. & Lef. 99. (jg-) Hard. 410. 

* (A) Phitton's case, cited Hard. 412. (0 jSugd. Ptow. 46. ^ 
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iaterest; and consequently a conveyance of his whde 
estate^ for eyer precludes the effective execution of the 
power, (a) 

In the innocence of its operation a lease and release agrees 
with a grant, bargain and sale^ and covenant to stand s^sed. 
But either of them^ except a grant which is innocent from 
the nature of Uie subject matter, may acquire in transferring 
corporeal hereditaments a tortious operation, by that legal 
incorporation with a fine or < common recovery, which is pro- 
duced by a fine being levied or recovery suffered in pursuance 
of a covenant contained in an antecedent assurance (b), or 
perhaps by any other circumstance shewing that the fine or 
recovery wasnot intaided to be an independent transaction, (c) 
And if a tenant in tail in possession conveys by lease 
and release, and adds a warranty^ he discontinues the estate 
tail, (d) 

But with these exceptions a lease and release is in an in- 
nocent assurance (e)^ and the reason is, that a release by 
enlargement does not, like a feoffment, operate on the posses- 
sion, but on a remainder or reversion, and is consequently 
• anal(^us to a giant. 

5. It has been doubted whether there can be a resulting 
use on a lease and release. It is, however, admitted that if 
a partial or limited use be declared to a stranger, the residue 
, results. (/) And the better opinion is, that in the absence 
of any consideration or declaration of use, the whole inherit- 
ance results, (g) For it ought be be remembered that in the 
doctrine of resulting uses, the courts of law preserved the 



(a) See Doug. 293. Noy 66. (b) Doe v. Whitehead, 2 Burr. 704. 

(c) See But Feam. 380. n. (x). 1 M*CleU. & Younge 58. 5 Bar. & Aid. 569. 

(rf) Litt. 601. Te) 2 Sand* Uses. 64. {f) 7 Mod. 77, 

{g) In Goodtiae v. Gibbs (5 Bar. & Cres. 709} Lord C. J. Abbott, in delivering 
judgment, treated this point as clear : but it was not involred in the.circimistances, 
of that case. There is, perhaps, a slight inaccuracy in his lordship's language, 
as he speaks of the effect of the habendum (meaning of course the declaration of 
use which immediately follows it) in preventing the resulting use. Ibid 719. Still, 
however, when such declaration is to the grantee of the conmion-law estate, it 
may correctly enough be considered as part of the habendmn. Vid. tnf* 
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latitude of constnietioD vhich the ccairtB of eq«ity pouened 
while usee were fidi^iary ; and hdd the midting of the aae 
in its legalized state to depend on the presumable inteationu 
Now when there is no oonsidemliQ* nor deobratjOB of use in 
a fe<^n>ettt» graiil, fiiie^ or oommoa fecoTery, the use on this 
ground iostantaneoosly Desults to the feoffor^ grantor, conuzor» 
(ur reooT^tee; and a lease and rdi^ae difiera from these only 
in the form of aasuramce^ and consequently under the same 
circumstances ought equally to produce the same eShoL 
But it was contended by counsel in the ease of Shortridge v, 
Lamplugh (a)rwhere this point was solemnly aigned, diat as 
the lease and release was to be be regarded as one ooarey- 
anee, the OGmfiidcanation of the bargain and sale was oooimu- 
uicated to the release^ aisi prevented a resulting uee. It was 
urged on the other tade, this lesidt did not follow, becajuse 
the lease and release were distinct conveyances. That asaump- 
tion> however, would lead by a moj^e plausdife argnoiettt to 
die conclusion it lai^s ad<^ed to repel; and ibe more no^ 
el^ectioBable mode of meeting die propoaitiQsi appeara to be 
toadmit the leaee and release to he ooe emiveyanee, aumdered 
with reference to the real nature of the . trmmu^ion. It will 
then follow that it o«ght to be so regiirded^ with reference to 
the question of resulting use ; for otkenme Ae courts of law 
would not act ion those liberal principles oi coustmction, which 
ia tkii branch of the doctrine of uses, were transferred by the 
statute of uses to their jurisdiction fooei the oeiirts of equity. <6) 
Whea, therefore, they aasiioilafte a lease and release to 
a feoffment, &.c. titey nmst safiar the analog to be contrdled 
by the fundamental principle on which the doctrine of re- 
sulting uses rests — the intention of the parties; and, there- 
fore, as .the consideration in those assurances is material only 
as it shews that intention, they must decide that the nominal 
o&msideration in the bargain^and sale for a year, inserted therein 



(a) 2 Salic. 678. 7..Mod. 71. 2 Lord K3jm. 798. 

(b) Co. Litt. 23. lu ^Ck>.8Jl.l). Dy«r. 16jS. 
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for the sdk purpoee of gmng vaUdiiy to that il»trnmait^ not 
eYXBckig an icilj^Ktkm to ccHofer the legal loe oq the release^ ^ 
has not the vSoBt whkk it would posBees if in the release it- 
self, (n) By parity of reason it is equally frivobus to lay 
any stress on the ^iLtinguishinent of the estate of the 
lessee. 

These are the principal features of a lease and release; 
my endeavour has been to give a general idea of its nature 
attd operation as*an integral assurance t a release by enlarge- 
ment considered abstractedly would inydve >S4iaie topics 
which have not been adverted to« 



PRECEDENT L 

BARGAIN AND SALE FOR A YEAR. 

EzonUom.THis INDENTURE^ made tkis day of 9 in 
the year of our Lord , between John James 

P«tie8. of , Esq. of the on^e part, and Edward 
East of , gentleman, of the other part, (1) 

Testfttum. WITNESSETH, that the Said John James, in 
consideration of five shillings of sterling (2) 
money (3), to him paid by the said Edward 
East, before the execution of these presents ; 
( " the receipt whereof is hereby acknow- 

operatdve ledgcd*') by thcsc presents (4), doth bar- 
gain and sell (5) to the &aid Edward East 

Parcels. ALL, {describe the petrcels) (6) together with afl 
and singular the appurtenances (7) to the said 
hereditajDlents, or any of them, or any part 

(a) In support of this reasoning see Lloyd v. Spillet, Barn. Cha. Rep. 384. 
2Atk.l48. See also 5 Bar. & C. 719. 



12 Purchase Deeds. [prec. i. 

Haben- thereof: To have and to hold the said 
hereditaments and premises hereby bargained 
and sold, with their appurtenances, unto the 
said Edward East (8), from the day next be- 
fore the day of the date of these presents, for 

Intent, the term of one year (9); To the intent 
that ''by these presents and the. statute for 
transferring uses into possession," the said Ed- 
ward East may have the legal estate (1 0) of the 
same premises, and thereby be enabled to 
take a release of the reversion thereof to him 
and his heirs, to the uses (11) declared by 
another indenture of three parts, intended to 
be dated the day next after the date hereof : 
In witness (12) whereof the parties to these 
presents their hands and seals have set, the 
day and year first above written. 

(1) The lease mast be made to the releasee, whether he takes the 
legal estate, or a mere seisin to uses, which becomes (except to a few 
disputed purposes) extinct at the moment of its creation. If, there- 
fore, the release be to A. in fee to the use of B. in fee, when instan* 
taneously on the execution of the conveyance, B. is the legal and 
substantial owner, and A. has only a momentary seisin, the bargain 
and sale must, nevertheless, be to A., and if made to B. the release 
would be void. Some additional remarks will be made on this sub- 
ject in a future note. 

(2) The word * sterling,' is defined by lexicographers to be an 
epithet by which genuine English money is discriminated, and it 
consequently expresses with exactness,' the usual periphrasis of lawful 
money current in Great Britain (a) and Ireland. 

(3) By a partial transfusion of the principles of equity into the 
courts of law, on the passing of the statute of uses, a valuable con- 
sideration pontinues to.be of the essence of a. bai^ain juid sale in its 

(a) The currency of Great Britain is now the currency of the United Kingdom, 
6 6. 4. c. 79. Before this act the word sterling was thought uncertain, as it might 
mean either British or Irish money. Pickardo v. Machado, 4 Bar. & Cres. 886. 
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legalized state, (a) Its amount^ however, is immaterial ; even a pep- 
per com suffices (6) ; and as an averment is not allowed to contravene 
the express statement of the deed, this consideration, though nomi- 
nal, gives validity to the instrument, (c) But as a valuable consider- 
ation, in the absence of any expression of its pa3nBent in the bargain 
and sale, may, if it state a general consideration (c2), be proved a/i* 
undcy the want of this usual statement of the nominal consideration 
in the lease for a year, would not, it is apprehended, be held to 
vitiate it on a sale of lands ; because the purchase money is for the 
whole of the vendor's interest, and would, it is conceived, in support 
of the bargain and sale, be determined to enure to it on an averment 
to that effect. But in the absence of authority, it may be safely ad- 
vanced that the mere statement of a general consideration, which 
renders an averment requisite to raise the use (e), would render a 
title unmarketable. These observations are submitted as deductions 
from principle. 

(4) There is a manifest impropriety in repeating the operative 
words in all conveyances unattended with livery. I have therefore 
expunged the past tense. The reason why the practice is correct in 
feoffments, gifts in tail, and leases for life is, that in those assurances 
the livery, which may be an antecedent act, is the real conveyance ; 
the written instrument but a record of that fact. (/) But where no 
prior conveyance is adverted to, and the deed is itself the convey- 
ance, the practice is unmeaning and absurd. 

(5) It is accurate to use no other operative words ; as when con- 
veyances may operate either at common law or by statute, the former 
in general prevails (g) ; not indeed that it could in this case were 
there words of demise, because the intention, which is abundantly 
clear, is allowed to control the construction. 

It is observable, with respect to the operative words, as contradis- 
tinguished from words of limitation, that bargains and sales, whether 
of freehold or chattel property, retain much of the latitude which 
belonged to them in their equitable state. Hence when there is a 
valuable consideration, any words (as for example, give, grant (A), con- 
firm, agree, or covenant for money) (i) will enable the instrument to 
operate as a bargain and sale. 

(6) The parcels are usually described as in the release, and it is 
scarcely necessary to observe, that if the description in the bargain 

(a) I Co. 176 a. 
• (5) Barker v. Keate, 2 Mod. 252. — Note, the point was decided. Mr. Sanders 
(2 Uses, 46. n. s.) erroneously treats it as a dictum, 

(c) 2 P. Wms. 204. " (rf) Moo. 569. 2 Roll. Abr. 786. 

(<r) ICk). 176 a. (/) Co. Litt. 281. 

ig) 8 Rep. 93. But. Co. Litt. 272 a. VI. 2. (A) 2 Roll. Abr. 787. pi. 5. 

(t) Grey v. Edwards, 4 Leon. 110. 
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and flde be kM tomprAaam'' tinn Hmt in Ae tefeaie, the ktter 
aisttnuioe ia roid aa auch, for what ia not contained in the fonner. 

It tboold aeem that tfae pavoda in Hia batpaia and aala may be 
deaciibed fay way o£ refinenoe to the rdease ; though the efficacy of 
thiB plan has been doubted on aceonnt of the rdeaae not bein^ m 
eaitteoee at the time at which the reference ia made, it musty how- 
ever, it ia emceivcdy be presumed that the release ia prepared at the 
time of executing the bargain and sale, as the latter instrument 
always alleges that fact ; and it would contcavene all analogy to say 
that when an instrument is refmed to, merely for a more explicit 
description of the parcds, it most have been antecedendy executed. 
Mr. Preston seems to hare viewed this point in the same light, {k) 
Another difficulty has been thought to be raised by the stamp 
laws (/) ; but in this objection, it is conceived ako, that diere is no 
weight. The stamp laws do not make an instrument inoperative. 
The sole effect of the want of a stamp is to prevent the instrument 
from being ^en in evidence ; whence of coarse when an unstamped 
eonveyanee is duly stamped, it must be taken to have been so from 
the tine of its execution. But, on tiie above assumption, that ac* 
cording to the allegation in the bargain and sale, and indeed, to the 
presumption neoessarily arising from the reference to it, the release 
must be intended to have been prepared at the time of executing the 
bargaitt and sale, no objection can, it is apprehended, be raised on 
this ground, because in legal supposition the intended release has 
the proper stamp at that moment. And an argument resting itself 
im the non^executioA of the instrument cannot be drawn from the 
stamp laws, but (if deducible from any source) solely from the prin- 
ciples of the oommon law. I canvass only the question, whether 
the mode commented on be valid: It is superfluous to rec(Mnmend 
the avoiding any practice while douded with doubts by gentlemen of 
eminence, however much we may be privately persuaded of its 
emanating ex nimid cauteld. When therefore the parcels are long 
and entangled, and brevity is desiraUe, it is prudent to adopt the 
advice of Mr. Preston, and to use such general words of description, 
ns w^ certainly comprise all the lands to be included in the release. 
An inadvertency in this respect may be guarded against, by adding 
to the specific description, the following general reference; *' and all 
Ite other hereditaments (if any) which are intended to be released 
by the indenture hereinafter referred to." 

(7) What are called the ^aerai words being only a specification 

\k) 2 Conv. 382 lo 385. (/) Ibid. 384. 
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of tilings, which pass bcksively UQder the word *' AppuHeaaacefty'' I 
omit them, (m) 

It is u«ial to uiBert the dause of *' the reveraUm^ Sfc.^* aad oaak 
that of ^ all the estate, ^. ;' but I omit ti»e Ibiawr likewise, became 
it is settled that a eoiive]flince of the lands* as if they were in pos^ 
session^ wUk pass a lenaaiader or t^eversion in tbf»n (») ; though the 
ecmverse of the position fails; ccMasequ^tly that clause is not a 
necessary part in this or any other assurance. It may be remarked, 
hOwevea*, that the insertion of the clause of ^ all the estate* in this 
or any other instrument, creating a derivatiye estate is immaterial, 
because, on the principle which is now established, that the oon- 
struction must be on the entire deed (o)i the generality of thai: 
clause will in every case be restrained to the particular iatefest spe- 
cified in the habendum, (p) 

. (8) Here, as in the premises, the usual words of limitation to the 
executors, &c. of the bargainee ajre omitted as superfluous. M^- 
pressio eorum qum tacM in$unt nihil ^peratur, 

(9) Though a year is the term invariably crealedi the release 
would of course be equally efilbctual, were the bargain and sale {or 
a longer or shorter period ; it requiring only a legal vested estate to 
work upon. If however a longer term than the usual one were in 
any instance treated, and the question of resulting use arose* there 
would perhaps be stronger reason for admitting the doctrine advanced 
by Powell J*, in Shortridge v. Lamptugh (9), than in the commofi 
case. 

The habendum might be '' henceforth," << from the making," 
'^ date (r)," and according to modem decisions (j), from the '' day 
of the date :** for the (»fily object is to grant an immediate estete. 
fiut according to the old cases the last words create an intere$se 
terthinif being exclusive of the day of the date ; and the decisions 
which contravene them are of doubtful authority. 

J bftve omitted the reddendum reserving a pep|>er-eora lent, as 

(m) Mr. HMopfiapej9 {R«al Prop. 331.) obtervet thst thei^ ars 'pecuMari^ onr 
moeUm forms*' " As inJcidents to property," Jie eoaUnutc, " th^ me&tion is 
in reality useless ; at all events they are incladed iu the appurtenances.** And see 
Touch. 90. Most of them are synonyms. In one case the court addressing itself 
to the general words of the instrument, said the words are four-r * commodities, 
emoluments, profits, and advantages/ all, which ar6 0/ vne sense. In London 
V. Southwell. Hob. 304. 

(») Plowd. 161. 10 Rep. 107 a. Vaugh. 83. (o) 1 Bids. 101. !>. Wms. 457. 

Ip) Earl of Derby v. Taylor, 1 East. 502. (g) Sup. 10. 

(r) The lease in these cases begins on the day on trfaich the deed is delit^^. 
See 1 Ins. 46. b. 5 Rep. 1. 

(*) Freeman v. West, 2 Wils. 165. Pugh v. D. of Leeds, Cowp. 714. 
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made saperfluous by the previous consideration. Still it may be 
noticed, that according to the case of Barker v. Kei^ (<)> the re^ 
servation of a pepper-corn rent woald of itself be sufficient to sup- 
port the bargain and sale. The circumstance in that case of the 
iease and release being to the tenant to the prdtdipe for suiKsring a 
common recovery was, it is conceived, immaterial, and theroibre no 
reason for restricting the proposition deducible from it. The autibo* 
rity of Barker v. Keate, however, though never impeached^ has been 
rather timidly received ; it would therefore be improper to throw the 
Support of the instrument on that reservation. The writer speaks 
rather with reference to the maiketability of the title, then to the 
validity of the bargain &nd sale ; for doubtless, were the question to 
arise, the courts would hold themselves bound by the case of Barker 
V. Keate. 

(10) The reader will perceive that the usual language is altered. 
The expression '' actual possession" is inaccurate ; for^e statute of 
uses in no case confer an actual possession ; whence for a bargainee 
or other cestuique use to maintain trespass, he must make an actual 
entry, (u) Were more than a vested estate essential, a remainder or 
reversion could not be conveyed by lease and release. In no point 
have respectable text writers so grossly erred, as in supposing the 
reverse. Lilly laid it down in the most unequivocal language, that 
'^ no person can make a bargain and sale for a year who hath not 
the actual 'possession at the time of the sale." (v) Sir W. Black- 
stone appears to have entertained the same idea, {w) 

(11) If the release be merely to the purchaser in fee, the lan> 
guage may be '^ to the use of him and his heirs." 

(12) The bargain and sale is always by deed ; but unless the sub- 
ject of it be an incorporeal hereditament, a deed is not essential ; 
for a bargain and sale of chattel interests derived from a freehold 
seisin y not being within the statute (x), which clothed a bargain and 
sale of freeholds with particular solemnities, it is only within the 
general requisitions of the statute of frauds, (y) Of the great cha- 
racteristic solemnity of a deed, sealing (z) and delivery, it would 
be going beyond the pr(^sed limits of this work to speak ; and the 



(0 Sup. 13. (w) Cro. Jac. 604. Ventr.361. (») Conveyancer, 325. 

{w) 2 Ck)mm. 339. sup. 6. and see 2 Prest Conv. 445, where it is observed, that as 
the bargain and sale gives the estate, any language wfhich shows that the grantlee 
has a vested estate for one year, will be more correct. (a:) 27 H. 8. c. 16. 

(y) 29 Car. 2. c. 3., which rendered necessary a deed or note in writing. 

{z) Sealing seems to have been generally introduced into England by the Nor- 
mans. (See 2 Bl. Com. 305.) For though the usage wa9 certainly known to the 
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doctrine is so fully detailed ia established text writers (a)> that to 
enter on it here would be superfluous. Although however this has 
been One of the most stationary doctrines of the common law, there 
have been of late a few decisions (6), the effect of which has been to 
open the law, and render technical expressions less efficacious than 
formerly. This remark is more peculiarly applicable to escrows; to 
form which, delivery to a stranger is no longer requisite (c) ; but the 
substance of the transaction is regarded, and the question whether 
the instniment was intended to operate as an escrow is often left for 
a jury to determine, (d) 



THE RELEASE WITH USES TO PREVENT DOWER. 

(1) This indenture (2) made this day 

of (3), &c., between John James^ of , 

&c., of the first part, Edward East, of , 

&c., of the second part, and George Giles, of 

i.Recitais. , &c., of the third part (4) : liVnEREAs (6) 

and re- bv indentures of lease and release, bearing 

lease, 

to the date respectively (6) the and days of , 

^«e. 18 , the release made between Henry 

Howard, of the first part ; William Wildes, of 

the second part, and the said John James, of 

the third part, for the valuable (7) consider- 



Ang^lo-Sazons, it does not appear to have been a requisite means of giving vali- 
dity to legal instruments. Some sealed charters of the Anglo-Saxons have, 
however, been met with. That of Edward the Confessor, to Westminster Abbey, 
is well known. The seal of Ethel wald, bishop of DunWich (830—70), has lately 
been dog up by a labourer, in a garden near tlie monastery at Eye, and is now in 
the British Museum. Archsologia, v. 20. p. 480. 

(a) Vid. Touchs. 56 to 61. Com. Dig. Fait, (A 2.) Roll Abr. Fait, (H.) 
Co. Litt. 225. 2 Comm. 306. 

(&) See in particular. Doe v. Knight, 5 Bar. & Cres. 671., where the subject is 
ably discuseed by Mr. J. Bayley. 

(c) 4 Bar. & Aid. 430. («0 2 Bar. & Cits. 82« 

c 
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ations therein expressed, the hereditaments (8) 

hereinafter described, were conveyed to and 

to the use of the said John James and his 

2. Con- heirs: And whereas the said John James 

tract for 

■^«- hath contracted with the said Edward East, 
for the sale to him of the said heredita- 
ments (9), as hereinafter mentioned, for the 
sum of £ (10) ; " and the said Edward 
East hath requested that the said heredita- 
ments may be conveyed to him and his 
heirs, to the uses hereinafter limited (11): " 

n. Testa. Now THIS INDENTURE (12) WITNESSETH, 
turn. 

that in pursuance of the said agreement, and 
in consideration of the sum of £ of ster- 

ling money, paid (13) by the said Edward 
East, to the said John James, immediately 
before the execution of these presents, in full 
for the absolute purchase of the fee simple of 
all and singular the said messuages and here- 
ditaments, free from all incumbrances, (ex- 
cept as hereinafter mentioned), the receipt of ' 
which said sum the said John James doth 
hereby acknowledge, and therefrom re- 
lease (14) the said Edward East (15), he the 
ni.oper- said John James, by these presents, doth re- 
wMds. lease and confirm (16) to the said Edward 
ly. Bar- East (17), (in his legal ownership*, now being 

gfun and ^ \ / \ • <-' ^ * «-» 

^^' by a bargain and Bale to him thereof made by 

(1^7*"' the said John James, in consideration of five 

shillings (18), and dated the day next before 

the day of the date of these presents, for a 
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term therein mentioned) (19), and his heirs 

V.Parcels. all. (20) 

VI. Ap. Together (21) with all and singular the 

imces. appurtenances to the said hereditaments, 
or any of them, or any part thereof (22) ; 

viLDeeds " AND all such muniments of title relating 
thereto, either alone or jointly with other pro- 
perty of the said John James, which is of less 
value, as are now in his possession, or which 
he may obtain without suit at law or in 

attested eouity ; and attested copies of all such other 

copies. 

muniments of title as are now in the pos- 
session of the said John James, or as he may 
obtain without suit at law or in equity, and 
as concern the said premises jointly with 
other property of the said John James of 
equal or greater value ; such copies as shall 
be required aftei: the execution of these pre- 
sents, to be made at the request and expence 
in all things of the said Edward East, his ap- 

vin.Ha- pointees, heirs or assigns." (23) To have 
'' AND TO HOLD (24)" the sstid hereditaments 
hereinbefore described, with their appurten- 
ances, unto the said Edward East (25) and 

IX. Uses, jiis heirs, '' to the uses (26) hereinafter de- 
clared, that is to say (27)," To such uses ge- 
nerally, by way of rent-charge thereout (28), 
or otherwise, and either absolutely or con- 
ditionally (29), as thc^^said Edward East by 
any deed or de^ds (30) to be sealed and de- 
livered by him (31) in the presence of one, 

c 2 



L 
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or more, credible witness or witnesses (32) 
shall appoint, and in the mean time, and sub- 
ject to such uses as shall have been limited 
by the said Edward East as aforesaid ; to the 
use (33) of the said Edward East (34), dur- 
ing his life (36), and after the determination 
of that estate by any means in his lifetime, 
to the use of the said George Giles, and his 
heirs (36), during the life of the said Edward 
East, upon trust for him (37), and after the 
determination of the same (38) estate, to the 
use of the said Edward East and his heirs. (39) 
X. cov©- And (40) the said John James for himself, 

Hants for ^ '^ 

title. [and] his heirs, " executors and administra- 
tors (41)," doth hereby covenant with the 
said Edward East, ^'^his appointees, heirs 
and assigns (42)," in manner following, that 
is to say, that notwithstanding any thing 
made, done, or suffered, by him the said John 
James (43), (except as hereinafter excepted), 

UR%htto he the said John James hath ffood right to re- 
convey. ^ ^ . 

lease the premises hereinbefore described in 
manner aforesaid, and according to the intent 
2. For of these presents (44) ; And (46) that it shall 
c^oy- ^ be lawful for the said Edward East, his ap- 
pointees, heirs and assigns, at all times here- 
after peaceably to possess the same premises 
with their appurtenances, and to receive the 
''rents and" profits thereof, without any inter- 
ruption or disturbance (46) from the said John 
James, or any person or persons, " lawfully or 



ment. 



»RBc. I.] Hekase, 21 

equitably" claiming through, under, or in 
trust for, him or his heirs (47), (except in re- 
spect of the interest hereinafter excepted) ; 
3.Porfree. And THAT (48) free from all Other interests, ti- 

dom from ^ 

incum- ties, tithes, liens, or other incumbrances (49), 
occasioned or suffered by the said John 
James, or any person or persons right- 
fully claiming, or to claim the same, at law 
or in equity, in or upon the said premises, or 
any part thereof, through, under, or in trust 
for, him or by his means '* or default," (60) 
l^Here specify the incumbrances, if anyy sub- 

4,Forfwr'ject to wkick the lands are conveyed'}; And 

ther as- 

surancc. ALSO that he the said John James, and every 
person rightfully claiming, or to claim, any 
interest at law or in equity in the said pre- 
mises, or any part thereof, under, or in trust 
for him or his heirs (51), shall at all times 
hereafter on every reasonable request, and 
at the sole expence in all things (62), of the 
said Edward East, his appointees, heirs, or 
assigns, make and do, or cause to be made 
and done, all such further acts and assur- 
ances in the law, be the same by fine, com- 
mon recovery, deed enrolled, or otherwise ; 
for more satisfactorily assuring the said pre- 
mises with the appurtenances to the said 
Edward East, his appointees, heirs, and as- 
signs, in manner aforesaid, and according to 
the intent of these presents, as by him or 
them, or his or their counsel in the law, shall 
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be lawfully and reasonably advised and re- 
quired (53) ; so as no such further assurance 
contain or imply any more general covenants^ 
or warranty on the part of the person or per- 
sons who shall be requested to make and 
execute the same, than for the act&, deeds, 
or defaults, of himself, herself, or themselves, 
respectively, and his, her, or their, heirs, ex- 
ecutors, and administrators (54) ; and so as 
no such person or persons be compellable for 
the purpose of doing such acts^ or making 
such further assurances, to travel from his, 
her, or their, dwelling or respective dwell- 
ings. (55) In witness, &c. 

(1) The reader is requested to remember, that this numerical di- 
vision of the conveyance, is merely for practical utility, to facilitate 
apprehension and reference. A more logically aceorate analysis of 
a modern purchase deed, in which the formsd language of the law 
is observed, may be acceptable to him. 

Extenul or material. {^"^Jf^a'SS.^^*"**" P*P*'' "^^ 



Furchase- 
conveyance.'^ 



Date. 



P«^- icoT^ration. 



I Receipt, 
j Grant. 
LParcelfl. 
Jnternal or inteUectnal.'^ Habendom. 

.Covenants. 

^Conclusion. 

This analysis enters only into the ordinary parts of the deed. 

(2) This commencement of the deed, from reasons mentioned in 
a subsequent note, is ungrammatical ; as it is evidently the depend- 
ent member of an unfinished sentence. 

(3) The release is always dated on the day after the day of the 
date of the bargain and sale. But it is manifest, that it would be 
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equally valid if dated and executed on any other day within the 
term created by that instrument. 

(4) This precedent is a release to uses in its most simple form, 
and therefore it has never fewer than the present parties. When, 
however, as in the present instance, the common-law estate is con- 
veyed to the purchaser, there is no necessity for making the dower 
trustee a party. For 1st, the dower trustee states by way of use. 
21df , by way of remainder, (a) 

In arranging the parties a conveyance, it is usual to place the pur- 
chaser before his trustee. This is the only remark the present instru- 
ment calls for on this point ; others will be made at their appropri- 
ate places. 

(5) The object of recitals is to relate such facts as are necessary 
to explain the grantor's title. This object, which conmion sense 
dictates, should always be kept in view, as it is only by invariably 
observing it, that the precision so peculiarly desirable in this part of 
the conveyance, can be preserved. Recitals, though not necessary, 
are certainly expedient, as they show the links of the title ; the estate 
which the vendor conveys, or the authority he acts under ; and con- 
sequently strengthen by elucidating the title of the purchaser. 

When the vendor is seised in fee, some gentlemen simply state 
that fact ; others omit it, and begin with the contract for sale ; but 
the more usual practice, except when brevity is a material object, is 
(as in the present instance) to revert to the last purchase deed, 
which not only shows the seisin of the vendor, but the manner in 
•which it arises ; which, .with respect to the covenants he enters into, 
we shall hereafter see is of consequence. The purpose therefore of 
this recital is only to show that the lands were conveyed to the ven- 
dor in fee. This has been the plan most frequently adopted in the 
ensuing sheets. It should, however, be noticed, on the other hand, 
that the doctrines of equity, which govern modem conveyancing, 
suggest as a point of general expedience, the propriety of avoiding, 
as much as possible, the recital of instruments, in consequence of a 
recital of them being notice of them, and affecting the purchaser 
with a knowledge of their contents. And if, in addition to the ven- 
dor's being seised in fee, a brief, but accurate allusion be made to 
the mode in which he acquired it, there is as complete a demon- 
stration of the correctness of the form, which the conveyance as- 
sumes, as by a recital of the last purchase deed. Should the reader 
deem this observation just, he may commence with reciting thus : — 
" Whereas the said J. James, being seised in absolute fee-simple by 

{a) Cro. £1U. 10. Raymd. 143. Carter, 60. Co. litt. 230, b. 
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pterchaaef for a valuable consideratioh of all the hereditdments 
hereinafter described, has contracted/' &c. This is the mode which 
the author is inclined to recommend as equally accurate, — briefer,— 
and safer (it may be) to the purchaser. 

(6) To avoid the consequences of error in the recital of dates, it 
is usual to recite deeds as bearing date on or about, Sec, ; thus al- 
lowing the deed to be producible in evidence^ though the date be 
mistaken. And where the recital is rendered material, by the grant 
depending on it, this practice is important, as then a mis-recital may 
be fatal. Thus, if one having a lease dated the 1st of January, &c^, 
should recite it as dated the 2d of January, and then assign the 
lands demised by that indenture, the assignment would be void at 
law, though in favour of a purchaser, equity would relieve. (6) But 
when, as in the present instance, the recital is merely demonstrative 
of the nature of the title, and no otherwise material, the validity of 
the conveyance being no way involved in the accuracy of the state- 
ment, these words " on or about" and the following correlative 
ones, '^ expressed to be made,'' are of no utility. 

(7) It is usual to affirm this when it is the case, because the le- 
gislature has made a great difference in the degrees of validity 
between a conveyance for a valuable consideration, and a voluntary 
conveyance. The common law made no distinction on this point. 
And though when the statute of uses incorporated the equitable use 
with the laud, a consideration in money or money's worth became 
essential to a bargain and sale (c), yet the courts of law allowed it 
to be nominal, and gave efficacy to one of the slightest value ; but 
the l^islature subsequently made conveyances for the purpose of 
defrauding purchasers void as against such purchasers, (d) Convey^ 
ances made for good consideration and bond fide, are excepted from 
the act. But thou^ the consideration of blood is a good consider- 
ation (e), the only considerations (in general) (/) which protect a 
conveyance from a subsequent one to a purchaser, are money or 
money's worth, and settlements before marriage, (g) When, how- 
ever, the former is the consideration, the courts will not enter into its 

{h) Prest Shepli. IT, (c) Sup. 12. {d) 27 Hia. c. 4. ».2. 

M See2Bl. Comm. 297. 

(/) This qualification is necessary, as there are a few exceptions to the general 
rule. Lord C. J. Mansfield has said that, in general, the giving up a right without 
fraud is a valuable consideration. 2 Taunton, 83. Hence the release of an ad> 
verse claim to a litigated estate has been held such a consideration in a deed, as 
will avoid a former voluntary grant. Hill v. Bishop of Exeter, 2 Taunt. 69. 

{g) See Woodie's case, Cro. Ja. 158. Goodright v. Moses, 2 Bl. R. 1019, 
where the settlements, adjudged within the statute, were after marriage. 
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adequacy^ and it will support the conveyaxice^ if not so small as tb 
be palpably fraudulent, {h) Hence the general importance of a good 
or valuable consideraticm, in the sense which has been annexed to 
these words by the statute of Elizabeth. In the present instance, 
however, the mention of that fact is not very material ; for although 
while the lands continue in the ownership of the voluntary grantee^ 
the title is precarious from the possible subversion of his conveyance 
by a subsequent one to a purchaser, even though that purchaser has 
notice (i), yet if he acts upon his ownership before such subsequent 
conveyange from the original grantor, and grants the lands band 
fide, the.sub-purchaser cannot be affected, (k) 

(8) The writer will generally use the word hereditaments alcme, in 
referring to the '' parcels," as it is the largest and most comprehensive 
expression of the subject matter that the law recognises. He omits 
the cumbrous load of refi^:ential terms, as *^ hereinafter described^ 
and also released, or otherwise oASured, or intended so to be, with 
their appurtenances'^ As the single and simple object is identity, the 
constant repetition of this tiresome verbiage may be advantageously 
dispensed with. The word premises is in the phraseology of con* 
veyanqers equally comprehensive with hereditaments, but is for the 
most part used only as a term of retrospective reference. 

(9) The words ''and the fee-simple thereof, free from all incumbrances 
except as hereinafter mentioned," are generally inserted here, but 
are unnecessary, because the words '^ as hereinafter mentioned," re- 
fer to the subsequent specification, and have the legal effect of in* 
corporating it with this recital. 

(10) The contract recited raised an equitable fee in the purchaser, 
immediately on its execution ; for in consequ^ce of the fundamen- 
tal principle of equity, that what is agreed to be done is considered 
as done (I), the vendor in entering into such a ccmtract. for the sale 
of lands, as equity will specifically perform, became a trustee for the 
purchaser in respect to the lands sold ; the purchaser for the vendor 
as to the money, (m) Thus a contract effects an equitable conver- 
sion* Hence the purchaser before the conveyance of the legal estate 
has an equitable interest, which is grantable (n), descendible (o), and 



{h) See Sugd. Vendors, 637. 7th Ed. and cases there cited, 
(i) Evelyn v. Templar, 2 Bro. C. C. 148. 

{k) 1 Sid. 133. Skm. 423. 1 East 92., appHed to equitable rights in 9 Ves. J. 
190. lMer.638. 

(/) Francis, Maxim 13. 
(m) 1 P.Wms. 737. 3 Ves. J. 255. 
(n) 1 Ves. 220. 6 Ves. J. 352. 7 ibid. 265. (o) 2 JP. Wms. 629, 
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devimUe. (p) But with respect to devises, the courts of equity, fol- 
lowing the doctrine of law, hold a revocation to be effected by any 
material change of ownership ; but they do not permit the mere con- 
solidation of the equitable with the legal estate to be such a 
change, (q) Hence if the purchaser after a valid contract devises, 
and the lands are then conveyed to him in fee (r), the wiil without 
any republication is still good in equity, and the heir will be a trustee 
for the devisee. In permitting the will to be efficient under these 
circumstances, equity was led to a recognition of the equitable after 
its union and consolidation with the legal estate. The consequences 
are manifest. If, as in the present instance, the purchaser takes a 
conveyance to uses instead of in fee, he revokes a devise made be- 
tween it and the contract («) ; because the limitation of the use is a 
new moulding of that beneficial interest, which for this purpose 
equity continues to contemplate distinctly. 

(1 1) I have marked this recital with inverted commas, because 
though usual it is immaterial ; its object being to show by express 
declaration, what there would otherwise be an irresistible presumption 
of, viz., that it was at the purchaser's desire the vendor gave the in* 
heritance particular modifications. When, therefore, the conveyance 
is to the use of the grantee in fee, a similar recital is never inserted. 
It is omitted in the following precedents, except in a few instances, 
where its retention seemed proper. 

(12) When an indenture received its original form in an early and 
simple state of society, recitals were not in use ; and the nominative 
case to the verb witnessethj was the initial substantive of the deed ; 
viz. this Indenture, It has, however, unfortunately happ^ied that 
this form has been retained when there are recitals, and a consequent 
repetition of the expression <' this indenture" in the testatum clause, 
which creates another nominative to the verb. Surely a gross gram- 
matical error — an unmeaning phraseology, originating in an over- 
sight, should not be retained from a blind regard to existing practice. 
Two modes of rectifying this solecism occur to me. The one by 
making the exordial language an independent proposition, by saying 
" This indenture is made :" The other by giving the word mitnesseth 
precedency to the recitals, thus, " This indenture made, &c., wit- 
nesseth that whereas,"*' Sfc, The operative part would then be intro- 
duced by " Now in pursuance," &c. 

(13) It is usually said well and truly paid. But a payment des- 
titute of those qualities being in fact no payment ; those words are, 

(p) 3 Salk. 85. Mose. 123. So of copyholds, 1 Cha. Ca. 39. (y) 3 Atk. 741. 

(r) 1 Vcs. J. 256, or to a trustee for him. LoflFt. 609. 

Is) 2 Ves. and Bea. 382., even when the contract is by parol, 4 Madd. 368. 
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it is conceived, idly used. That empty verbiag^e may be sometimes 
as dangerous as conciseness, is instanced in tiie words ** for divers 
good causes and considerations/' which, thrown into a purchase 
deed, are symptomatic of fraud, (t) 

(14) This release, though conclusive at law, is not so in equity (u); 
and if the purchase-money be not paid after the execution of the 
conveyance, the vendor retains a lien on the lands, (v) This lien 
is an equitable interest, and therefore until the payment of the mo- 
ney, the purchaser is a trustee for the vendor ; and as it is indistin- 
'guishable in substance from any other equitable interest, it follows 
that if a person deriving title from the purchaser, take the lands 
ekher without % valual^e consideration, or with notice of the non- 
payment of the purchase-money, he becomes a trustee for the original 
vendor. And it is of course immaterial whether the notice is express 
or implied. And as, in general and correct practice, a receipt is in 
dorsed on the deed when the vendor receives the money, the want of 
such indorsed receipt is held in equity to be implied notice of the 
non-payment of the consideration (u?), and even the existence of 
such a> receipt would not warrant ar presumption of its payment, if 
there be express notice to the contrary, (x) The practical result of 
this deduction is evident. The want of an indorsed receipt -puts a 
purchaser on his inquiry; and if the original purchase-money has 
been paid, the vendor must furnish him with proper evidence of that 
fact. 

It has been doubted whether the vendor's lien is to prevail over an 
equitable mortgage, made by a deposit of the title deeds. Mr. 
Sugden (^) thinks the lien will yield to such a mortgage, and con- 
ceives the analogy of the case of Stanhope v. Earl Vemey (z) deci- 
sive. It is admitted that an analogy exists, but apprehended that 
it is not so strong as Mr. Sugden imagines. In the case mentioned, 
Lord Northington decided that the custody of the deeds respecting 
a term, with a declaration of the trust of it in favour of a second 
incumbrancer, was equivalent to an actual assignment of it, and 
therefore gave him an advantage over the first incumbrancer, whidi 
equity would not take from him. But I humbly submit that this de- 

(0 2 Sch. and Lef. 483. («) 1 Vera. 267. 3 Atk. 272. 

iv) 1 Sim. and Stu. 444. Though he takes a bond, 2 Ves. 389, or promissory 
note, 2Eq. Ca. Abr. 682. n.b. to (D.) 1 Madd.346, unless the bond, &c. be in 
fact the consideration of the conveyance, as in Winter v. Lord Anson, 1 Sim. and 
Stu. 434. (w) 2 Prest. Conv. 429. 

(x) For a receipt for the purchase-money, though signed by the vendor, is in 
equity of no avail, if the money be not actually paid. 2 P. Wms. 291. 

(y) Vendors, 558. 7 Ed. («} But. Co. Litt. 290. b. 
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cmm itielf is contrary to principle. Why in the common case of 
an assignment of an outstanding term, &c., to a second incum- 
brancer without notice, does equity refuse to assist the first incum- 
brancer ? Because the second incumbrancer has equal equity, and 
the legal estate : it therefore remains passive ; there is no ground 
for its interference. But when the subsequent incumbrancer has not 
the legal estate, why should equity abandon the rule that qui prior 
est tempore potior est jure ? Does the subsequent incumbarancer by 
obtaining the title deeds acquire a superior equity ? That indeed is 
not contended for ; it is because the title deeds and declaration of 
trust co-exist in the same person, that he is held to be in the same 
situation as if he had obtained an actual assignmjnt of the term. 
But it is difficult to perceive on what principle the possession of the 
title deeds can give a priority to the subsequent incumbrancer, when 
it is conceded that it does not confer a superior equity, since it is 
certainly clear that at law that circumstance is quite immaterial, and 
consequently the courts of equity have not the same ground to act 
on, as when the subsequent incumbrancer has a legal estate coincid- 
ing with his equitable interest. If therefore a subsequent over-reaches 
a prior incumbrancer, who has merely an equitable interest, by uniting 
a legal estate to an interest equally equitable, merely from equity 
being thereby rendered passive and quiescent, upon what ground of 
analogy can it lay hold of a circumstance abstractedly imi;naterial, as 
the possession of the title deeds, and by reason of its alleged equi- 
valence to an assignment, be called into active operation, and alter 
the relative rights of continuing equities ? I submit, therefore, with 
great deference, that the case of Stanhope v. Earl Veraey is contrary 
to the principles of equity. The only mode of supporting it would 
be, it is conceived, by showing generally that the mere fact of the 
possession of the title deeds gives a superior equity ; a proposition 
which is certainly untenable, it being at length established that un- 
less there is fraud, concealment, or gross negligence, which amounts 
to evidence of a fraudulent intention, the mere circumstance of part- 
ing with the title deeds is not a sufficient ground to postpone the 
prior Incumbrancer, (a) But in thus bringing this rule to bear upon 
the case of Stanhope v. Earl Vemey, which, if its application be 
just, destroys its specific authority, and throws it into a general class 
of cases, we obtain a principle on which the same conclusion may 
be firmly rested. Eor if a vendor signs the receipt, without receiv- 
ing the purchase-money, and makes the purchaser, therefore, in every 
respect, the ostensible owner of the property, he is as much as any 

(«> 6 Ve». W. 
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man be, guilty of that gross negligence which amounts to evidence of 
a fraudulent intention. Not merely therefore on the artificial prin- 
ciples of equity, but on every ground of sound social policy, more 
especially on those considerations which are obviously suggested by 
the requisite aptitude of real property for the purposes of commerce, 
is the vendor's lien, when apparently extinguished by the signature 
of the receipt, to yield to the right of a bond fide equitable mort- 
gagee. I have gone thus at length into the supposed analogy of 
this case to that of Stanhope v. Earl Vemey, because the point is of 
the greatest importance, and it is therefore extremely desirable to fix 
it on its true foundation. 

I shall concliyle this note with observing, that though it is gene- 
rally true that the receipt in the body of the conveyance is conchisive 
at law, and indeed an estoppel when the instrument is a deed (6), as 
a release must be, yet that if the general words refer to the recital of 
tiie agreement to |>ay, they do not estop, and are no bar to an action 
for the money, if it has in fact never been paid, (c) 

(15) The extension of the release to the heirs, &c. of the releasee, 
thoufgh usual, is perfectly unnecessary. 

(16) At the present day the reason for using a number of opera- 
five words in a release in fee has ceased. The only word among 
them of any importance or possible effect, was the word grant ; and 
the object of using it was to give the instrument validity as a grant, 
if void as a release. But as it is now settled that the courts shall 
make that construction without the word grant, in the event of the 
deed's failing as a release (cc), which however it cannot do if the bargain 
and sale for a year be good, I have expunged this superfluous and 
surely, m modem times, inartificial provision, against the possible in- 
validity of the release. 

(17) In some precedents the dower trustee is made a grantee of 
the seisin, and is expressed to pay a nominal consideration. But 
where he is made a grantee of the seisin, this practice is inartificial ; 
for if the nominal consideration had any effect, it would carry the 
use to him, and by converting the common law estate to a legal in- 
terest, render it incapable of serving the ulterior uses. But the 
express limitation of use after the habendum prevents this effect. 
But as it is quite clear that a consideration is not essential to a com- 
mon-law conveyance, and* that therefore a seisni to uses may be 

{b) Baker y. Dewey, 1 Bar. and Ores. 704. See also Styles, 462. and Rown- 
tree v. Jacobs 2 Taunt 144. Bat the receipt indorsed not being under seal is no 
estoppel, and its truth may be disputed. Per Best, J. 5 Bar & Aid. 612. 

(c) Lavpon v. Corke, 5 Bar. & Aid. 606. 

(cc) Goodtitle t. Bailey, Cowp. 59^. 
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granted without any, the practice haB no useful object, and should 
be discontinued. 

(18) It is generally said here by an indenture ; but that stat^nent 
may be omitted as immaterial, as a bargain and sale of a chattel in- 
terest need not, like a bargain and sale of a freehold estate, be by 
indenture. 

(19) In recitals immaterial facts should be suppressed. We may 
expunge, therefore, the usual specification of the precise period for 
which the bargain and sale is made ; for as the term which it creates 
is instanteously merged by the release, so long as it confers the legal 
ownership f (a fact which is affirmed) the commencement and pre- 
scribed duration of the term are not of moment. ^ 

For a similar reason, we may omit the words ^' by force of the 
statute,'* &c. That it is bargain and sale under the statute, is an 
inevitable presumption. 

It is said to be doubtful in practice, whether this recital operates 
by way of evidence or estoppel. It should seem, however, that it 
must be considered as operating in the latter mode ; for it is always 
a particular recital, the distinction between which and a general re- 
cital, in reference to the point of esto[^pel, is well established, (d) 
Admitting it to be an estoppel in general, it follows, as some appear 
to have thought, that when it cannot act in that manner, it is inad- 
missible evidence ; whence they exclude it from questions concerning 
the issue in tail or persons in remainder or reversion. But as the 
only ground of this opinion is that the issue in tail, &c., do not 
claim from the tenant in tail, but the original donation, it should 
seem erroneous ; for it concedes them to be on the footing of all 
others who do not claim from the grantor, as to whom it is merely held 
that the recital is not evidence when the original can be produced. 

But in Ireland the recital is conclusive, and no bargain and sale 
prepared, (e) 

(20) In all conveyances in fee (except reconveyances by trustees 
or mortgagees) the parcels are introduced into the operative part. 
Every thing intended to be conveyed should be particularly mentioned 
in its proper order, such as manors, messuages, &c., and be de- 
scribed by their situation, county, parish, number of acres, and 



(rf) Vid. Willes R. 11, 12. There are however some greneral sayings to the 
contrary, as in Co. Litt. 352 ; but the reason there given, viz., that an estoppel is 
no direct affimation, is inappUcable to a particular recital, which certainly if a di- 
rect affirmation. In confirmation of WiUes R. 11, 12, see Rol. Abr. 872. Cro. 
EUz.756,757. Styles, 103. 

(e) 2 Prest. Convey. 444. ' 
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boundaries, and in whose tenure and occupation, {f) Sometimes, 
and very properly, the hundred, tithing, and vill, are likewise men- 
tioned : for even now, when parishes, though originally an ecclesias- 
tical division, are recognised in civil matters, it is held that if one 
convey all his lands in Street ^ which is the name both of a parish 
and a vill, and in both of which the grantor has lands, only those in 
the vill will pass, {g) By the exclusive recognition of the vill in 
this case, the intention of the parties is undoubtedly thwarted ; and 
if at the present day courts of common law would deem themselves 
bound to apply the name of the place to the vill, in consequence of 
vills being one of the common law divisions of the kingdom, and 
parishes not, J[ conceive that courts of equity would, if there be a 
consideration to ground their jurisdiction, interpose to prevent the very 
serious consequences which might otherwise ensue an omission appa- 
rently so trifling, and a distinction so obsolete. For though at law no 
more will pass than is well described, yet, except as against any 
issue in tail or remainder-men whose title is not through the vendor, 
equity will, when the agreement can be proved, correct errors and 
supply omissions, by decreeing the vendor to convey the unincluded 
parcels. (Ji) And the vendor h^s a similar equity against the pur- 
chaser if any thing has been unintentionally vested in him. {i) But 
both are cases of great difficulty, and equity will proceed in them 
with extreme caution; for the court ought to consider what would 
have been done if previous to the execution of the conveyance the 
question had been put to it what conveyance should be made in 
performance of the agreement. But when the agreement is recited 
in the conveyance and is exceeded, the court will without doubt 
rectify the error, because it has clear evidence on the face of the in- 
strument itself of the agreement intended to be effectuated, (k) 
. In respect to the manner of describing it may be observed ge- 
nerally : 

1. That the description of the former conveyance should be 
adopted ; and when divisions or other alterations make a new de- 
scription desirable, it is, even for the sake of preserving evidence of 
this identity, proper to append it to, not substitute it in the place of, 
the original description. 



(/) 4 Cniis. Dig. 281. 3 Ed. {g) 2 RoU. Abr. 54. 

(A) See 2 Prest. Conv. 447. But the observation referred to is too general. 
Mr. Sugden's proposition (Vend. 295. 7 £d.) is a more accurate deduction from 
the authorities. 

(0 Finch, 80. 

{k) See Lord Eldon's judgment in Beaumont v. Bromley. 1 Turner, 52-^54. 
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• 2. lliat when a new description is made, it should begin with a 
general outline of the parcels, and then proceed to particularize ; in 
order that the maxim falsa demonstratio non nocet may render an 
error in the detail immaterial. 

It is common to add the words ** more or less" and " by estima- 
tion," after mentioning the quantity of land conveyed. It is right to 
put purchasers on their guard against the effect of these expressions. 
since they now seem to have a broader construction than they 
naturally import, which is only a small difference one way or the 
other. In a late case, where the estate was stated to contain by es- 
timation forty-one acres be the same more or lesSy and on an ad- 
measurement the quantity proved to be only between thirty-five and 
thirty-six acres, and (the contract resting in fieri) the purchaser 
claimed an abatement, the Master of the Rolls decided against the 
claim ; resting his judgment on the joint effect of those words. (/) 
The argument is stronger from a contract to a conveyance. The 
meaning of the words " more or less" in a conveyance is however 
not settled by the decisions ; there are two conflicting cases, the one 
making the quantum of difference immaterial, on account of its 
being the purchaser's laches {m) ; the other cutting down the import 
of the expression to a small deficiency, or (as the court said) reason- 
able quantity, (n) 

(21) I hiave here, as in the bargain and sale, omitted the multi- 
tude of general words that are usually poured in here, as being all 
comprised in the word " appurtenances." But these and the suc- 
ceeding forms are given in the appendix. 

(22) The clause of reversions is likewise omitted as a useless form, 
even when a reversion or remainder is the subject of the grant ; for 
though by the grant of a reversion or remainder nothing will pass 
but the identical interest purported to be conveyed, so that an error 
in the description of it is fatal, yet it is settled that either of Uiose 
expectant estates will pass under a conveyance of the lands, (o) 

We may likewise omit the clause of ** all the estate," as it can 
never of itself be, in a release in fee, the efficient part of the as- 
surance. In a will, a gift of all the testator's estate imports a fee ; 
but in a deed (as is well known) a fee cannot be created without the 



(/) Winch y. Winchester, 1 Ves. & Bea. 375. A specific performance, how- 
ever, was not decreed, in consequence of coSateial evidence of fraud, it appear- 
ing that a declaration by the auctioneer deceived the purchaser ; for the seller 
knowing the true quantity, is not allowed to practise a fraud through the medium 
of those words. See 1 Cam. Ca. 337. 

(m) 2 Freem. 106. (n) Owen, 133. 

(o) Sup. 15. 
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word " heirs ;*' and if* the lands be limited to the grantor and his heirs, 
a fee-simple is created as much as if the estate in them had been 
lijQiMted ia the same manner. There' is one case in which the word 
'^ estate'^ may have a restraining power 2xiA frustrate the intention of 
the parties ; and that is when a man is tenant for life or years, and 
the person in remainder or. reversion confirms his estate to him and 
his heirs, without confirming the land. According to the h^est 
authorities the mistake is fatal, and the particular estate not en<t 
larged, {p) 

(23) I have marked this clause with inverted commas, because in 
the form which this release assumes it may be omitted, except, ^ it 
has been said, when the grantor retains any part of the lands, they 
relate to {q) ; 'for unless that be the case, there is in this precedent 
no obstruction to the general rule that the deeds follow the land« 
The only exception to that rule is, it is believed, in the case of a 
warranty by the vendor, when, as he thereby undertakes to defend 
the title, he is properly allowed by the law to retain the muni;^ 
ments (r) : but warranties have fallen into disuse, at least in con- 
veyances by tenants in fee. 

Here^ however, it should be noticed, that since liie general intro- 
duction of releases to uses.» and the attraction of the deeds to the 
common law estate of the, releasee, mstead of to the use or legal 
estate (5), an express grant of them to the cestuique use is proper, 
when the seisin is conveyed to a third person instead 'of (as is now 
the usual and most eligible practice) to the purchaser himself. But 
even this doctrine (and on good grounds) has-been questioned by 
great authorities, (t) 

(34) The attachment to phrajses we have been long accustomed 
to is so strong) that though the words '' and to hold** have been, since 
the abolition of tenures, hfeless verbiage, I have not expunged them, 



(p) Litt. 524. 545. Plow. 540. Mr. Preston^ in his edition of the ToliehBtcHie, 
316, makes ** a quare whether this case is law at present" But the! ancient dis- 
tinction has never been shaken. 

iq) Mr. Preston draws this conclusion from Field v. Yea, 2 Dur . & E. 708. (2 Con. 
466.) bnt.thopgh the po.sition may be tenable on principle, the writer cannot ac* 
qniesce in the legitimacy of the inference. He will not dBscuss that ease here : snfioe 
a to say, that it dbes not appear that the attention of the Court was drawn to tiiii 
point. Liord Kenyon certainly said that the defendant (who had purchased part 
of an estate, and in whose conFeyance the deeds were not granted) *' had no right 
to the deeds at the time of his purchase." But note, that the rest of the estate 
was, at the time of that purchase, in a mortgagee, who had possession of tern { — 
a material fact, surely, and on which some stress appears to have been laid. Tho 
decision in Field v. Yea, appears to the writer open to much criticism, 

(r) 1 Rep. 1. (*) 1 iMt. 6. a. n. 4. 

(/) 1 Inst. 6. a. n. 4. 

D 
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but only marked them with inrerted commas to stand or Adl aft tlie 
draftsman pleases. 

The office of the habendum is only to IMt the certaiaty of die 
estate granted. It follows that nothing can be granted in it ; oon- 
sequently the introduction of any new ttntter into the elaitse is void. 
Hence tie propriety of words of i«fepence. («) 

With respect to the Hmitation bf esim^s, the Mbwing genefal 
observations are submitted to the reader^ 

1 . If the limitation in the premises creates an expiieS9 estate^ 
which the habendum is inconsistent with and in <]Arid^faveni of, 
as if the former be a fee^imple or fee^^tafl, and the latter an estate fe^ 
Hfey the habendum is void, and an estate of inheritance is efiectively 
created (v) ; for as the habendum is not an essential part of liie 
deed, its office may be anticipated and* supplied by the premiBes. 
But if the premises limit a fee-simple, and the habendum an estate 
tail (to) or descendible freehold (x), the latter is good, because tlie 
habendum is not then inconsistent with, hvH in ^[naHJfieati&n of ttie 
premises. 

2. But if the limitation of the habendum is more extensive than 
that in the premises, it is valid ; for as it is not in abriSgfnefift of 
the prior estate, its inconsistency is immaterial. If therefoiie ImaSB 
are granted in the premises to A. for lilb, habendlua to him in 4be or 
in tail, the estate for life is instantly merged. (^) But If the ante- 
cedent estate l>e in tail, l^ich does not admit of merger (ir),^tfid the 
fimitation of the habendum be iti fee^Ae gvantee has both eetaftes 
at once; — an estate tail wkh a fee eKpsctfttft tkeraon by way of 
remainder, (a) 

3 but if in a feoffinent or bargaiii and sale emutRed, the only 
assurances by tnatt^ in pab wlkich, to pass a freehold, require to 
be perfected by a ceremony, the babendum limits an esti^ fw 
years, it countervails the premises, though they create an estate 
in fee in tail or for life by express terms, and to which ther^ore 
^e estate in the habendiun is repagnant; for the asauranoe is f]«r- 
fected instantaneously, as to the estate for years, by the mere-de^ 
liy^ry of the deed. (6) 

■Ai If the estate created in the premises be a freehold by implica-* 
tSon oflaw, and the habendum limit an eiqpress estate for years or 



(u) A brief enumeration of the parcels is usual ; but a general refinrenoe is 
sufficient. (v) Plowd. 153. 

(w) ^ Rep. 154. b. 1 RoB. Abr. 68. (or) T, Jones, 4. 

(y) 1 Inst 299. a. («) FloiiPd.296. 2 Rep. fit. tu 

(a) 8 Rep. 154. b. 1 Inst. 21. a. 
(6) 2 Rep. 23. See also 2 Sand. Uses, 315—17. 
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at ivfD, the latter will prevail (c), on the principle that expressio fadt 
cessare taciturn. And as the only estate which arises by construc- 
tion of law, when lands are given generally in a deed, and the in- 
strlimeht possesses the requisitions to a transfer of freeholds, is flui 
estate for lif^, it follows that such an implied estate in the premises 
will yield to an express limitation of a larger estate in the haben- 
dum* But this proposition may be referred to another and stronger 
ground; for, as we have seen, the habendum will extitigaish a minor 
estate m the premises, even when created by express terms. 

5. If lands be granted generally y and the habendum create a fre)e- 
hold in futuro, the conveyance will be void ; for as the habendum 
would prevail over the premises if it had legally limited an express 
estate, it must have a similar effect when the limitation in it is 
void, (d) But (by parity of reason) if the premises create an exprefsi 
estate, though without mentioning the period of its commencement, 
and the habendum limit it from a future titne, the tatter wHl be void, 
and by consequence the estate in the premises well created, (e) 

As however in bargains and sales, and covenants to stand seised, 
the habendum is itself the future limitation of a use, and as uses 
may^ under certain restrictions, be limited in futuro, it follows that 
when the grant in the premises is general, the habendum is effectual, 
and the estate which it creates, valid. And as the doctrine estal^lished 
in the case of Carter v. Madgwick (/) does not seem in any way 
founded on the principle res magis valeat quampereat, but on that 
which has been mentioned, we must treat the habendum in a bargain 
and sale, or covenant to stand seised, as void when it limits an es- 
tate i» futuro, in contravention of an express estate in the premises, 
granted so as to take effect immediately. It need hardly be added, 
that these remarks on bargains and sales, and covenants to stand 
seised, are inapplicable to any conveyance which passes the seisin, 
whether uses are declared thereon or not ; for the seisin, though of 
an evanescent nature, and (as it has been termed) conduit pipe to 
uses, is the common-law estate, and possessed of its original quali- 
ties. Hence the inference which has been stated, does not extend to 
a bargain and sale in execution of a statutable or common-law au- 



(«) 1 bMrt 83. a. 2 RofL &5. ai. {dj 2^C6. 55. a. U €rb. £li«. 254, 255. 

(«) 3lm. 33». Hob. 17L Moor, 891. pi. 1236. Ooodtille v. Gitibs, 5 Bar, & 
Cres. 709. 

(/) 3Lev.339. Jarman v. Orchard, Skin. 528. Salk.346. Shonr. P. C. i99» 
ift foanded on the same principle with . Carter v. Madgwidc, iter Abbott, C. J. 
5 Bar. & Cres. 718. 

d2 
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thority, but only to those which derive their existeoce as conveyances 
from the statute of uses. 

(25) The grantee ought, of course, to be named in this clause. 
It is true, generally, that a stranger cannot be introduced into it {g) ; 
but to this rule there are three exceptions. 1 st. The case of a re- 
mainder, 2d, Of frank marriage (which has fallen into disuse.) 
3d, When no name is mentioned in the premises. (A) 

When the grant is to several persons, the habendum may in gene- 
ral sever their tenancy; but in the modification, as in the- limitation 
of an estate, the habendum is void if repugnant to the premises. 
Although, therefore^ in a conveyance to two persons, habendum the 
one moiety to one, and the other moiety to the other, the habendum 
makes them tenants in common (i), in consequence of the express 
declaration overcoming the implication of law in the premises, which 
(treated a joint-tenancy, yet if in this case the habendum had given 
ten acres to one^ and ten to the other, it would have been rejected for 
repugnancy. (A) . ^ 

Mr. Preston observes, that at this day the estate is more commonly 
modified by a declaration of the use than by the grant. It should be 
noticed, however, that if there be a conveyance to A. and B. and 
their heirs, habendum to them and their heirs to the use of them as 
tenants in common, it is incorrect to consider the modification as 
produced by a declaration of use. In the case put, from the seisin 
and use bding in the same persons, A. and B. are tenants in com- 
mon, and take not by the statute of uses, but by the common 
law (Z) : so that the limitation of use is in legal consideration con- 
nected with, and a part of the habendum. But if there be a con- 
veyance to A. and his heirs, habendum to him and his heirs, to the 
use of him and the heirs of his body, he takes an estate tail, not by 
the habendum, but the declaration of use, because he is in under the 
statute, (w) Yet if in this case the clause following the haben^u^p 
give an estate for life or years, the party is in by .the common-law, 
because these particulGur estates are not within the reasoning which 
apphes to estates tail, (n) This distinction might be still further illus- 



(g) 2 RoU. Abr. 67. (A) 1 Inst. 21. a. 

(j) Co. Litt. 183. b. 190. b. {k) 1 P. Wms. 19. 

{1} S^e Doe v. Prostwidge, 4 Man. & SeL 178, but there the limitjitaon was to 
two, and ^heir heirs^ as tenants in common, to the use .of thfam .and .their heirs, 
and it was held they were in by the common-law as tenants in common. B.ut the 
principle is the same. . 
. (m) 13 Rep. 56. Bac. Read. 63. 

in) Bac. Read. 63. (Sed vid. 1 Prest. Est 179.) ^ 
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trated : but the consideration of it would lead us too far from thje 
point before us, into a refined and abstruse branch of learning. 

(26) It is generally added, " upon such trusts ;" but, it is con- 
ceived, inaccurately ; for the grantee of the common-law estate can- 
not hold the lands as trustee or legal owner, when uses either result 
from, or are declared upon his seisin. The only mode that occurs to 
me at present, in which the ostensible grantee to uses can be a trus- 
tee, is when the common-law estate has not been conveyed to him, 
but only an equitable interest ; and in that case, the confinement of 
the declaration to uses in point of expression, would not have the 
effect of obstructing the operation of equity. 

(27) This power of appointment is now almost invariably inserted 
in purchase conveyances of freehold property. A few observations 
explaining its nature and operation, as compendiously as possible, 
are submitted to the reader. 

1 . The power is perfectly unlimited ; it does, therefore, in fiict 
confer an ownership tantamount to the fee ; and consequently the 
appointment can never, by connecting itself with the original con- 
veyance, be a medium of that justly abhorred suspension of alienation, 
which the law terms a perpetuity. It follows that any limitation 
which would be good in the instrument creating the power, is equally 
so in the appointment in pursuance of it. (o) Hence if the appoint- 
ment be to A. (a person unborn at the time at which the instrument 
containing the power was made), for life, remainder to his first and 
other sous in tail, the limitation is good. This is now an established 
point of difference between general and special powers ; and as it 
flows from the fundamental principle which has been laid down as 
applicable to the former, there appears to have been no room for the 
doubt which has existed with many eminent gentlemen, of the vali- 
dity of the limitations which have been stated. Their conclusion was 
drawn from the derivative nature of an appointment, and its retro- 
spective relation to the instrument creating the power. But that 
reasoning was too straight-laced, and the technical rule which sup- 
ported it, has, in this respect, properly given way to general conve- 
nience. 

2. Another consequence of this general power being analogous to 
an ownership is, its transferability, (p) Hence it is an exception to 
the rule, that delegatus non potest delegare ; in this respect differ- 
ing, of course, from a special power. Hence if there be a convey- 
ance to such uses generally, as A. shall appoint, and he appoints to 
such uses as B. shall appoint, the power is effectually transferred, 

(o) See Sugd. Powers, 435, &c. 4th Ed. (p) Ibid. 179. 
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and when B. esi^cutes it, the use is served by the sei^n of the origi* 
nal grantee to uses. 

3. On the same principle, this general power may, on the bank- 
ruptcy of the donee, be executed by his assignees, {q) 

With reference to the other classification of powers, it remains to 
be noticed that the power contained in a purchase deed is appendant ; 
as it is evidently depends on the estate limited to the person to whom 
it is given ; which is the criterion of such a power, (r) 

These are its prominent and distinctive features; and we must 
stop here, as the limits of this note allowed but a summary view of 
its principal peculiarities. 

(28) By the present doctrine (s) (not however firmly settled or cor- 
dially acceded to) (0» ^^ order to enable the donee of general power 
to limit a rent-charge at law, the language of the power must extend 
to it. But in equity, a power to grant the land enables the donee to 
charge it. {u) 

(29) This word, of course, involves a power of revocation. It is 
not, however, necessary to give this power expressly to the pur- 
chaser ; for it is settled, 1st, that he may reserve it toties quoties(v)^ 
though not expressly authorised, (w) 2d. That this original power of 
revocation cannot affect an appointment by deed, made without any 
new reservation of such a power, (x) 

(30) As writings sealed and delivered by the party are deeds, we 
may omit the words ^' or writingsJ** The extension of the power 
to devises is not only superfluous but unadvisable. I am not aware 
of any object to be accomplished by it, unless the solemnities with 
which the statute of frauds has invested wills of real property, are 
intended to be evaded. Whether that can be done is doubtful ; and 
though the better opinion is, that in the case of a simple power with- 
out any specification, an instrument merely in writing may be a valid 
appointment, though of a testamentary nature (y) ; yet it is dear, 
that express mention of a will in the creation of the power, as a 
mode of exercising it, renders it necessary to clothe an appointment 
by will with the ceremonies prescribed by the statute of frauds, (zj 
But it is not usual, nor can it be desirable, to confer on the donee of 
the power a capacity of testamentary alienation contrariant to the po- 

ig) 3 6.4. C.31. S.3., continued bjr 6 6.4. c.l6. s.77. 

(«•) Sugd. Pow. 46, 4th Ed. (s) Cro. Car. 38. Dy. 263. 

(0 Amb. 393. Sagd. Pow. 450, 451, 4th Ed. 

(«) KobertsT. Dixall, 2£q. Ca. Abr. 668. p. 19. 

(») 3 Keb. 7. Lane, 118. (w). Cowp. 651. 1 Rep. 173. b. 

{x) Hele V. Bond, Prec. Chanc. 474. (y) Sugd. Pow. 212, 4th Ed. 

(s) 1 r. Wms. 470. 2 P. Wms. 258. 
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licy of the act, which aimed at a suppieasion of the i^isohiefs conse- 
qaent on secret and ud authenticated instruments. 

I observed that the extension of the power to an appointment bj 
wiH is superfluous and unadvisable. It is superfluous b^ause, as 
will be seen by the limitations which succeed the power, a dev^ 
operating on die lands is con^tent (as such) to pass the whol^ 
estate ; the remainder of the trustee being determined by the pur- 
chaser's death. It is unadvisable^ because in mlU^it^orniall^ pie* 
pared, there is never an allusion to the power, and rardy any thought 
of it ; so that it wo«ld be a probable means of frustrating rather 
than effectuating the testator's intention, were the devise construed 
an execution of the power. And in wills formally prepared^ the 
devise is frequently to uses, which if the instrument were construed 
an appointment would be mere trusts, because no seisin would then 
be given. But it must be added, that under the limitations of a mo- 
dem purchase deed, to which alone our attention is now directed, a 
will made by the purchaser, without any reference to the power or 
intention to exercise it, would always be construed as a devise, and 
not as an appointment, on account of there being no kind of occa<- 
sion for calling the power in aid. (a) 

(31) Some years ago it was common to direct the appointment to 
be by deed, in writing, signed^ sealed, &c, ; and as the requisitions 
to the execution of a power are the law which governs it, however 
superfluous abstractedly (6), the attestation of the fact of signa- 
ture became essential to the appointment, and the inadvertent 
omission to state it, frequently vitiated the instrument. We must 
however distinguish these cases into two classes ; 1st, those in 
which the instrument is merely required to be signed, sealed, and de- 
livered in the presence of the witnesses, in which all that is necessary 
is, that it should be in fact signed, &c., in their presence, (c) 
2d, those in which to the above provision is added another, viz., 
the attestation of the execution, and in which it is necessary, there- 
f(He, that the attestation should express the signature, {d) 

Hence, too, when the power is executed by a will, required to be signed 
smd published in the presence of, and attested by witnesses, if there 
be an attestation of the signature only, the power is badly ex- 
ecuted, (c) 

(a) See the principle of Clere*s case, € Rep. 17. Cro. Eliz. 877. Cro. Ja. 31. 
(&) See Lord Etlenboroagh's observations in Hawkins v. Kemp, 3 East, 410. 

(c) Sayle v. Freeland, 2 Ventr. 355. 2 Ch. Rep. 110. 1 Eq. Ca. Abr. .345. 

(d) Wright V. Barlow, 3 Maule & SeL 512. 
(«) Stanhope v. Kier, 2 Sim. & Sto. 37. 
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To remedy defects ia deeds arising from this source, the statute 
54 G. 3. c. 118, was enacted, but its operation was retrospective; 
whence it is still proper to omit the requisition of signature. 

(32) The attestation being required to be made by credible 
witnesses, their credibility is essential to the appointment. By an»> 
logy to the construction of the statute of frauds in respect to 
devises, it is inferrible that no witness would be deemed credible, 
who has an interest in establishing the appointment ; from the same 
analogy, that his credibility at the time of making the appointment 
is not essential, and may be acquired afterwards, by a relinquishment 
of the interest limited to him thereunder, (f) 

It appears to the writer that the words '* by any deed or deeds 
lawfully executed," would in general cases be more eligible. This 
form has simplicity, and simplicity should not be departed from with- 
out a reason. 

We may conclude our observations on this power with remarking, 
that its precautionary requisitions, though undoubtedly often bene- 
ficial as a preventive of fraud, are imposed ex arbitrio ; as ab* 
stractedly a power may be executed by an unattiested note in 
writing, (g) If defectively executed, equity will interpose when there 
is a meritorious consideration to ground its jurisdiction. We cannot 
here enter into an inquiry as to what considerations are sufficient to 
.induce the intervention of equity ; but it may be mentioned generally, 
that when those courts would supply the grant of a surrender, they 
will relieve against the defective execution of a power. (A) But, as 
peculiarly relevant to the limitations of a purchase deed, it may be 
observed that the reasoning of Sir Wm. Grant (i), however just iii 
other cases, does not apply to those in which, like the present, the 
whole beneficial interest is in the donee of the power. Tliat great 
Judge pointedly evinced tlie absurdity of the equitable doctrine whichj> 
in favour of a purchaser or creditor, remedies the defective execu- 
tion of a power by compelUng the person who is to take in default 
of appointment, and in whom, from the nulHty of its execution, the 
legal estate vests, to convey to the appointee. 

(33) The general object of these and the foregoing limitations, is 
to give the purchaser as ample a command as possible over the pro- 
perty, and at the same time to bar the dower of his wife. This end 
is completely attained. By the execution of the power these uses 
are prevented from arising, and a title is conferred on the appointee 

( f) See Wyndhftm v. Chetwynd, 1 Burr. R. 414. 

(g) 2 Salk. 467. 3 East, 440. 

(A) 3 Bro. C. C. 229. 17 Vcs. J. 297. (i) 7 Vcs. J. 506. 
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by way- of shifting use, which is a new estate uneonnected with, and 
independent of, the existing uses. Still, however, these ulterior uses' 
are vested, though of course liable to be divested by the execution of 
the ' power, (k) And as the purchaser has the immediate legal free- 
hold, and likewise the remainder in fee, subject only to an interven- 
ing remainder in h trustee for the purchaser's life, it follows that if 
(as sometimes inadvertently happens) instead of resorting to his 
power, he were merely to convey under the seisin, and grant the 
lands generally without joming the trustee in the conveyance, no 
other inconvenience would arise than the outstanding of the triadee^ft 
legal estate, for the narrow period of its prescribed duration. On 
the purchaser's death the intervening remainder to the tnlstee would 
cease, and the impediment to the complete union and consolidation^ 
of the first estate for life and remainder in fee would be removed. 
This interposed estate in the trustee is a sufficient bar of dower, be^ 
cause it is now settled, that it is a vested remainder (/), by reason of 
the propinquity of the possibility on which it is limited to commence^ 
and its present capacity to take effect in possession, if the precedkig 
freehold were to determine : so that (which is requisite to dower) (m) 
the purchaser has not during the eoverture a seisin of the inheritance 
in possession. ^ 

(34) The limitation to the assigns of a tenant for life does not 
enlarge or strengthen his estate. 

(35) It is important to observe the application of the statute of 
uses to the limitation to the purchaser, in default of appointment ; 
for if, in consequence of the seisin and the use being united in his 
person, he was in by the common-law, the power would-be void ; for 
the doctrine of revocation of estates is peculiar to uses, and altoge- 
ther unknown to the common-law. (n) The reason of adniltthig the 
statute is in order to avoid a fraction of estates (o) ;• but when (as is 
frequently done) the seisin is conveyed to a trustee, there'iis of course 
no occasion for resorting to this principle, as then there is one person 
seised to the use of another. 

(36) This limitation to the trustee and his heirs during the life of 
the purchaser is, I conceive, a preferable practice to that which is 
adopted by sbme of limiting to his executors or administrators; for 
in the former mode, it is barely possible that the intermediate re-« 
mainder should fail or be suspended for want of a person leg^ly 
entitled ; but in the latter it is no way improbably, as the trustee may 

(A) 1 Vcs. 174. 4 Dum. & East, 39. (/) 3 Lev. 437. 

(i») Ck). Litt.32.b. («) Ibid. 237. a. 

(o) Bac. Rea4. 66. 
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' 2. Th^t v^hen a new description is made, it should begin with a 
general outiine of the parcels, and then proceed to particularize ; in 
order that the maxim falsa demonstratio non nocet may render an 
error in the detail immaterial. 

It is common to add the words " more or less" and " by estima- 
tion/' after mentioning the quantity of land conveyed. It is right to 
put purchasers on their guard against the effect of these expressions, 
since they now seem to have a broader construction than they 
naturally import, which is only a small difference one way or the 
other. In a late case, where the estate was stated to contain by es- 
timation forty-one acres be the same more or less, and on an ad- 
measurement the quantity proved to be only between thirty-five and 
thirty-six acres, and (the contract resting in fieri) the purchaser 
claimed an abatement, the Master of the Rolls decided against the 
claim ; resting his judgment on the joint effect of those words. (/) 
The argument is stronger from a contract to a conveyance. The 
meaning of the words " more or less*' in a conveyance is however 
not settied by the decisions ; there are two conflicting cases, the one 
making the quantum of difference immaterial, on account of its 
being the purchaser's laches (m) ; the other cutting down the import 
of the expression to a small deficiency, or (as the court said) reason- 
able quantity, (n) 

(21) I have here, as in the bargain and sale, omitted the multi- 
tude of general words that are usually poured in here, as being all 
comprised in the word " appurtenances." But these and the suc- 
ceeding forms are given in the appendix. 

(22) The clause of reversions is likewise omitted as a useless form, 
even when a reversion or remainder is the subject of the grant ; for 
though by the grant of a reversion or remainder nothing will pass 
but the identical interest purported to be conveyed, so that an error 
in the description of it is fatal, yet it is settled that either of those 
expectant estates will pass under a conveyance of the lands, (o) 

We may likewise omit the clause of " all the estate," as it can 
never of itself be, in a release in fee, the efficient part of the as- 
surance. In a will, a gift of all the testator's estate imports a fee ; 
but m a deed (as is well known) a fee cannot be created without the 



(/) Winch V. Winchester, 1 Ves. & Bea. 375. A specific performance, how- 
ever, was not decreed, in consequence of collateial evidence of fraad, it appear- 
ing that a declaration by the auctioneer deceived the purchaser ; for the seller 
knowing the true quantity, is not allowed to practise a fraud through the medium 
of those words. See 1 Cam. Ca. 337. 

(m) 2 Freem. 106. (n) Owen, 133. 

(o) Sup. 15. 
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word '^ heirs ;^ and if'the lands be limited to the grantor and his heirs, 
a fee-simple is created as much as if the estate in them had been 
liiiJiMted in the same manner. There' is one case in which the word 
" estate'^ may have a restraining power ?j[A frustrate the intention of 
the parties ; and that is when a man is tenant for Ufe or years, and 
the person in remainder or. reversion confirms his estate to him and 
his heirs, without confirming the land. According to the highest 
authorities the mistake is fatal, and the particular estate not ea,^ 
larged. (p) 

(23) I have marked this clause with inverted commas, because in 
the form which this release assumes it may be omitted, except, ^ it 
has been said, when the grantor retains any part of the lands, they 
relate to (q) ; for unless that be the case, there is in this precedent 
no obstruction to the general rule that the deeds follow the land« 
The only exception to that rule is, it is believed, in the case of a 
warranty by the vendor, when, as he thereby undertakes to defend 
the title, he is properly allowed by the law to retain the muni-* 
ments (r) : but warranties have fallen into disuse, at least in con- 
veyances by tenants in fee. 

Here, however, it should be noticed, that since liie general intro- 
duction of releases to uses, and the attraction of the deeds to the 
common law estate of the. releasee, instead of to the use or legal 
estate {s), an express grant of them to the cestuique use is proper, 
when the seisin is conveyed to a third person instead of (as is now 
the usual and most eligible practice) to the purchaser himself. But 
even this doctrine (and on good grounds) has • been questioned by 
great authorities, (t) 

(34) The attachment to phrases we have been long accustomed 
to is so strong, that though the words '^ and to hold " have been, since 
the abolition of tenures, lifeless verbiage, I have not expunged them. 



(p) Litt. 524. 545. Plow. 540. Mr. Preston, in his edition of the TouehBtone, 
316, makes '' a quare wliether tlds case is law at present" But the ancient dis- 
tinction has never been shaken. 

(q) Mr. Preston draws this conclusion from Field v. Yea, 2 Dur. & E. 708. (2 Con. 
466.) bnt.tho|igh the position may be tenable on principle, the writer cannot ac- 
qmesce in the legitimacy of the inference. He will not discuss that ease here : snfioe 
i( to say, that it does not appear that the attention of the Court was drawn to iStib^ 
point. Lord Kenyon certainly said that the defendant (who had purchased part 
of an estate, and in whose conveyance the deeds were not granted) ** had no right 
to the deeds ajt the time of his purchase." But note, that the rest of the estate 
was, at the time of that purchase, in a mortgagee, who had possession of tiieBi{— • 
a material fact, surely, and on which some stress appears to have been laid. Tho 
decision in Field v. Yea, appears to the writer open to much criticism, 

(r) 1 Rep. 1. (*) 1 Inat. 6. a. n. 4. 

(/) 1 Inst. 6. a. n. 4. 

D 
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but only marked them with inrerted commas to stand or fall as tlie 
draftsman pleases. 

The office of the habendum is only to linit the certaiaty of die 
estate granted. It follows that nothing can be ^^nted ia it ; con- 
sequently the introduction of any new matter into the clause is YcMd. 
Hence the propriety of words of reference, (te) 

With respect to the limitation bf esittPBS, the feH^whig genend 
observations are submitted to the reader; 

1. If the limitation in the premises creates an expxiess estate, 
which the habendum is ineonsisteni with and in ahrid^fmsnt of, 
as if the former be a fee-«imple or fee^^l, aitd the latter an estate for 
Kfey the habendum is void, and an estate of inheritance is efiecUvdy 
created (v) ; for as the habendum is not an essential part of liie 
deed, its office tnay be anticipated and' supfilied by the premffies. 
But if the premises limit a fee-simple, and the habendum an estate 
tail (w) or descendible freeht^d (a;), the latter is good, because \he 
habendum is not then inconsistent with, hvH in fnaltfieatiwt of ^ 
premises. 

2. But if the limitation of the habendum is more extensive than 
that in the premises, it is vafid ; fer as H is not ih c^nri^fnenft of 
the prior estate, its inconsisteney is immaterial. If there^iDe ImaSB 
are granted in the premises to A. for life, hftT)endiHa to him in^ lee or 
in tail, the estate for life is instantly merged, (p) But If the ante- 
cedent estate ht in tail, ^;i4iich does not admit <s( merger («), ^and the 
fimitation of the habendum be iti fee, t&e gvantee has both eMaftes 
at once; — an estate tail wkh a f^ ^pectatit tiienlofi by way of 
remainder, (a) 

3 but if in k feoS^ent or bargaiii and sale emijfled, the only 
assurances by tnatt^ in pais which, to pass a freehold, requirs to 
be perfected by a ceremony, the habendum limits aft esti^ for 
years, it countervails the premises, though they create an estate 
in fee in tail or for life by express terans, and to which ther^ore 
the estate in the habemdiuB is repugnant; for the assuiasioe is.fiAr- 
fected instantaneously, as to the estate for years, by the mere -de^ 
liy^ry of the deed, (fi) 
.Jii ICllie estate created in the premises be; a freehold by implica- 
""tSon oflaw, and the habendum limit an eiqpress estate for years or 



(«) A brief enumeration of the parcels is osnal ; bat a general refierenoe is 
iwfficlent. (•») Ptewd. 153. 

(w) « Rep. 154. b. 1 RoB. Abr. 68. (») T. Joneis 4. 

(y) 1 InBt. 299. a. («} FloiiPd.296. 2 Rep. 6%,tu 

(a) 8 Rep. 154. b. 1 Inst. 21. a. 
{b) 2 Rep. 23. See also 2 Sand. Uses, 315—17. 
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at vn&y the latter will preyail (c), on the principle that expressio facit 
cessare taciturn. And as the only estate which arides by construc- 
tion of law, when lands are giren generally in a deed, and the in- 
fitr\iment possesses the requisitions to a transfer of freeholds, is flui 
estate for lif<$, it follows that such an Implied estate in the premises 
will yield to an express limitation of a larger estate in the haben- 
dum. But this proposition may be referred t;o another and stronger 
ground ; for, as we have seen, the liabendum wiM extiiliguish a minor 
estate In the premises, even when created by express terms. 

5. If lands be granted generally, and the habendum create a freie- 
hold in future, the conveyance will be void ; for as the habendum 
would prevail over the premises if it had legally limited an express 
estate, it must have a similar effect when the limitation in ft is 
void, (d) But (by parity of reason) if the premises create an exprttsk 
estate, though without mentioning the period of its commencemetLt, 
and the habendum limit it from a future titne, the latter w31 be void, 
and by consequence the estate in the premises well created, (e) 

As however in bargains and sales, and covenants to stand seised, 
the habendum is itself the future limitation of a use, and as uses 
may, under Certain restrictions, be limited in future, it follows that 
when the grant in the premises is general, the habendum is effectual, 
and the estate which it creates, valid. And as the doctrine established 
in the case of Carter v. Madgwick (/) does not seem in any way 
founded on the principle res magis valeat quampereai, but on that 
which has been mentioned, we must treat the habendum in a bargain 
and sale, or covenant to stand seised, as void when it limits an es- 
tate in futuro, in contravention of an express estate in the premises, 
granted so as to take effect immediately. It need hardly be added, 
diat diese remarks on bargains and sales, and covenants to stand 
seised, are inapplicable to any conveyance which passes the seisin, 
whether uses are declared thereon or not ; for the seisin, though of 
an evanescent nature, and (as it has been termed) conduit pipe to 
uses, is the common-law estate, and possessed of its original quali- 
ties. Hence the inference which has been stated, does not extend to 
a bargain and sale in execution of a statutable or common-law au- 



(cO lliiit.89.a. 2Re|L55.s. <4^ 2^C6..55.a.1i. €rb. £Uft. 254, 255. 

(«) 3Lev.d3». fiob.m. Moor, 881. pi. 1236. OoodtitiLe v. GH>b8, 5 fiar. & 
Cres. 74)9. 

(/) 3Lev.339. Jarman v. Orchard, Skin. 528. Salk.346. Show. P. C. i99» 
is founded on the same principle with. Carter v.Madgwidc, ilcir Abbott, C.J. 
5 Bar. & Cres. 718. 

d2 
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thority, but only to those which derive their existence as conveyances 
from the statute of uses. 

(25) The grantee ought, of course, to be named in this clause. 
It is true, generally, that a stranger cannot be introduced into it {g) ; 
but to this rule there are three exceptions. 1st, The case of a re- 
mainder, 2d, Of frank marriage (which has fallen into disuse.) 
3d, When no name is mentioned in the premises. (A) 

When the grant is to several persons, the habendum may in gene- 
ral sever their tenancy ; but in the modification, as in the- limitation 
of an estate, the habendum is void if repugnant to the premises. 
Although, therefore, in a conveyance to two persons, habendum the 
one moiety to one, and the other moiety to the other, the habendum 
makes them tenants in common (t), in consequence of the express 
declaration overcoming the implication of law in the premises, which 
created a joint-tenancy, yet if in this case the habendum had given 
ten acres to one^ and ten to the other, it would have been rejected for 
repugnancy. (A) . ^ ,. . 

Mr. Preston observes, that at this day the estate is more commonly 
modified by a declaration of the use than by the grant. It should be 
noticed, however, that if there be a conveyance to A. and B. and 
their heirs, habendum to them and their heirs to the use of them as 
tenants in common, it is incorrect to consider the modification as 
produced by a declaration of use. In the case put, from the seisin 
and use being in the same persons, A. and B. are tenants in com- 
mon, and take not by the statute of uses, but by the common 
law (Z) : so that the limitation of use is in legal consideration con- 
nected with, and a part of the habendum. But if there be a con- 
veyance to A. and his heirs, habendum to him and his heirs, to the 
use of him and the heirs of his body, he takes an estate tail, not by 
the habendum, but the declaration of use, because he is in under the 
statute, (m) Yet if in this case the clause following the habenduQi 
give an estate for life or years, the party is in by, the common-law, 
because these particulGur estates are not within the reasoning which 
apphes to estates tail, (n) This distinction might be still further illus- 

(g) 2 Roll. Abr. 67. (A) 1 Inst. 21. a. 

(i) Co. Litt. 183. b. 190. b. (k) 1 P. Wms. 19. 

{I) S^e Doe v. Prestwidge, 4 Man. & Sel. 178, but there the limitation was to 
two, and ^heir heiE8> as tcaafits in common, to the use .of Uiem .a^ .their heirs, 
and it was held they were in by the common-law as tenants in common. B]ut the 
principle is the same. . 
. (m). 13 Rep. 56, Bac. Read. 63. 

In) Bac. Read. 63. (Sed vid. 1 Prest. Est 179.) * 
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trated : but the consideration of it would lead us too far from the 
point before us, into a refined and abstruse branch of learning. 

(26) It is generally added, " upon such trusts ;" but, it is con- 
ceived, inaccurately ; for the grantee of the common-law estate can- 
not hold the lands as tnistee or legal owner, when uses either result 
from, or are declared upon his seisin. The only mode that occurs to 
me at present, in which the ostensible grantee to uses can be a trus- 
tee, is when the common-law estate has not been conveyed to him, 
but only an equitable interest ; and in that case, the confinement of 
the declaration to uses in point of expression, would not have the 
effect of obstructing the operation of equity. 

(27) This power of appointment is now almost invariably inserted 
in purchase conveyances of freehold property. A few observations 
explaining its nature and operation, as compendiously as possible, 
are submitted to the reader. 

1. The power is perfectly unlimited; it does, therefore, in fiict 
confer an ownership tantamount to the fee ; and consequently the 
appointment can never, by connecting itself with the original con- 
veyance, be a medium of that justly abhorred suspension of alienation, 
which the law terms a perpetuity. It follows that any limitation 
which would be good in the instrument creating the power, is equally 
so in the appointment in pursuance of it. (o) Hence if the appoint- 
ment be to A. (a person unborn at the time at which the instrument 
containing the power was made), for life, remainder to his first and 
other sous in tail, the limitation is good. This is now an established 
point of difference between general and special powers ; and as it 
flows from the fundamental principle which has been laid down as 
applicable to the former, there appears to have been no room for the 
doubt which has existed with many eminent gentlemen, of the vali- 
dity of the limitations which have been stated. Their conclusion was 
drawn from the derivative nature of an appointment, and its retro- 
spective relation to the instrument creating the power. But that 
reasoning was too straight-laced, and the technical rule which sup- 
ported it, has, in this respect, properly given way to general conve- 
nience. 

2. Another consequence of this general power being analogous to 
an ownership is, its transferability, (p) Hence it is an exception to 
the rule, that delegatus non potest delegare ; in this respect differ- 
ing, of course, from a special power. Hence if there be a convey- 
ance to such uses generally, as A. shall appoint, and he appoints to 
such uses as B. shall appoint, the power is effectually transferred » 

(o) See Sugd. Powers, 435, &c. 4th Ed. {p) Ibid. 179. 
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and when B. e^cutes it, the use is served by the seisin of the origi- 
nal grantee to uses. 

3. On the same principle, this general power may, on the bank- 
ruptcy of the donee, be executed by his assignees, {q) 

With reference to the other classification of powers, it remains to 
be noticed that the power contained in a purchase deed is appendant ; 
as it is evidently depends on the estate limited to the person to whom 
it is given ; which is the criterion of such a power, (r) 

These are its prominent and distinctive features; and we inust 
stop here, as the limits of this note allowed but a summary view of 
its principal peculiarities. 

(28) By the present doctrine (s) (not however firmly settled or cor- 
dially acceded to) {t\ in order to enable the donee of general power 
to limit a rent-charge at law, the language of the power must extend 
to it. But in equity, a power to grant the land enables the donee to 
chso'ge it. (u) 

(29) This word, of course, involves a power of revocation. It ia. 
not, however, necessary to give this power expressly to the pur- 
chaser ; for it is settled, 1st, that he may reserve it toties quoties(v), 
though not expressly authorised, (w) 2d. That this original power of 
revocation cannot affect an appointment by deed, made without any 
new reservation of such a power, (x) 

(30) As writings sealed and delivered by the party are deeds, we 
may omit the words " or writings,"*^ The extension gf the power 
to devises is not only superfluous but unadvisable^. I am not aware 
of any object to be accomplished by it, unless the solemnities with 
which the statute of frauds has invested wills of real property, are 
intended to be evaded. Whether that can be done is doubtful ; and 
though the better opinion is, that in the case of a simple power with- 
out any specification, an instrument merely in writing may be a valid 
appointment, though of a testamentary nature (y) ; yet it is clear, 
that express mention of a will in the creation of the power, as % 
mode of exercising it, renders it necessary to clothe an appointment 
by will with the ceremonies prescribed by the statute of frauds, (z) 
But it is not usual, nor can it be desirable, to confer on the donee oS 
the power a capacity of testamentary alienation contrariant to the po- 

(g) 3G.4. C.31. S.3., continued bjr 6 G. 4. c. 16. s.77. 

{r) Sugd. Pow. 46, 401 Ed. {s) Cro. Car. 38. Dy. 263. 

(0 Amb. 393. Sugd. Pow. 450, 451, 4th Ed. 

(tc) Robertsv.Daiill,2£q. CA.Abr. 668.p. 19. 

\v) 3 Keb. 7. Lane, 118. (w). Cowp. 651. 1 Rep. 173. b« 

{s) Hele V. Bond, Prec. Chanc. 474. (y) Sugd. Pow. 212, 4th Ed. 

(«) 1 P. Wms. 470. 2 P. Wms. 268. 
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licy of the act, which aimed at a suppieasion of the ii;u8chiefs conse- 
qiienton secret and unauthenticated instruments. -. 

I observed that the extension of the power to an appointment bf 
will is superfluous and unadvisable. It is iuperjluous b^ause, as 
will be seen by the limitations which succeed the power, a devise 
operating on the lands is competent (as such) to pass the whoU 
estate; the remainder of the trustee being determined by the pur- 
chaser's death. It is unadvisablej because in wiWs^ii^ormally pie* 
pared, there is never an allusion to the power, and rarely any thought 
of it ; so that it would be a probable means, of frustrating rather 
than effectuating the testator's intention, were the devise construed 
an execution of the power. And in wills fwrmally prepared^ the 
devise is frequently to uses, which if the instrument were construed 
an appointment would be mere trusts, because no seisin would then 
be given. But it must be added, that under the limitations of a mo- 
dem purchase deed, to which alone our attention is now directed, a 
will made by the purchaser, without any reference to the power or 
intention to exercise it, would always be construed as a devise, and 
not as an appointment, on account of there being no kind of occa<» 
sion for calling the power in aid. (a) 

(31) Some years ago it was common to direct the appointment to 
be by deed, in writing^ signed^ sealed, &c. ; and as the requisitions 
to the execution of a power are the law which governs it, however 
superfluous abstractedly (6), the attestation of the fact of signa- 
ture became essential to the appointment, and the inadvertent 
omission to state it, frequently vitiated the instrument. We must 
however distinguish these cases into two classes; 1st, those in 
which the instrument is merely required to be signed, sealed, and de- 
livered in the presence of the witnesses, in which all that is necessary 
is, that it should be in fact signed^ &c., in their presence, (c) 
2d, those in which to the above provision is added another, viz., 
the attestation of the execution, and in which it is necessary, there* 
fore, that the attestation should express the signature, {d) 

Hence, too, when the power is executed by a will, required to be signed 
smd published in the presence of, and attested by witnesses, if there 
be an attestation of the signature only, the power is badly ex- 
ecuted, {e) 

(a) See the principle of Clere*8 case, 6 Rep. 17. Cro. Eliz. 877. Cro. Ja. 31. 
(6) See Lord Ellenborough's observations in Hawkins v. Kemp, 3 East, 410. 
(c) Sayle v. Freeland, 2 Ventr. 355. 2 Ch, Rep. 1 10. 1 Eq. Ca. Abr. .^45. 
{d) Wright V. Barlow, 3 Maule & Sel. 5ia. 
(«) Stanhope v. Kier, 2 Sim. & Stu. 37. 
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and when B. eii^utes it, the use is served by the seisin of the origi- 
nal grantee to uses. 

3. On the same principle, this general power may, on the bank- 
ruptcy of the donee, be executed by his assignees, {q) 

With reference to the other classification of powers, it remains to 
be noticed that the power contained in a purchase deed is appendant ; 
as it is evidently depends on the estate limited to the person to whom 
it is given ; which is the criterion of such a power, (r) 

These are its prominent and distinctive features; and we must 
stop here, as the limits of this note allowed but a summary view of 
its principal peculiarities. 

(28) By the present doctrine (s) (not however firmly settled on cor- 
dially acceded to) {t\ in order to enable the donee of general power 
to limit a rent-charge at law, the language of the power must extend 
to it. But in equity, a power to grant the land enables the donee to 
charge it. (u) 

(29) This word, of course, involves a power of revocation* It is. 
not, however, necessary to give this power expressly to the pur- 
chaser ; for it is settled, 1st, that he may reserve it toties quoties(v), 
though not expressly authorised, (w) 2d. That this original power of 
revocation cannot affect an appointment by deed, made without any 
new reservation of such a power, (x) 

(30) As writings sealed and delivered by the party are deeds, we 
may omit the words ** or writings,*' The extension of the power 
to devises is not only superfluous but unadvisable. I am not aware 
of any object to be accomplished by it, unless the solemnities with 
which the statute of frauds has invested wills of real property, are 
intended to be evaded. Whether that can be done is doubtful ; and 
though the better opinion is, that in the case of a simple power with- 
out any specification, an instrument merely in writing may be a valid 
appointment, though of a testamentary nature (y) ; yet it is clear, 
that express mention of a will in the creation of the power, as a 
mode of exercising it, renders it necessary to clothe an appointment 
by will with the ceremonies prescribed by the statute of frauds, (z) 
But it is not usual, nor can it be desirable, to confer on the donee of 
the power a capacity of testamentary alienation contrariant to the po- 

(g) 3G.4. c31. S.3., continued bjr 6 G. 4. c. 16. 8,77. 

{r) Sugd. Pow. 46, 401 £d. (s) Cro. Car. 38. Dy. 263. 

(0 Amb. 393. Sagd. Pow. 450, 451, 4th £d. 

(tc) Koberts V. Dizall, 2 £q. Ca. Abr. 668. p. 19. 

(v) 3 Keb. 7. Lane, 118. («tr) Ck>wp. 651. 1 Rep. 173. b« 

(*) Hele V. Bond, Prec. Chanc. 474. (y) Sugd. Pow. 212, 4th Ed. 

(s) 1 F. Wms. 470. 2 P. Wms. 258. 
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licy of the act, which aimed at a suppieasion of the ii;u8Gbiefs conse- 
quent on secret and unauthenticated instruments. 

I observed that the extension of the power to an af^ointment bf 
will is superfluous and unadvisable. It is iuperjluous b^aiise, as 
will be seen by the limitations which succeed the power, a deYis^ 
operating on the lands is cpn^tent (as such) to pass tbewhoU 
estate ; the remainder of the trustee being determined by the pur- 
chaser's d^th. It is unadvisable J because in vfiU^^/ormally pie* 
pared, there is never an allusion to the power, and rarely any thought 
of it ; so that it wo«ld be a probable means of frustrating rather 
than effectuating the testator's intention, were the devise construed 
an execution of the power. And in wills fwrmally prepared^ the 
devise is frequently to uses, which if the instrument were construed 
an appointment would be mere trusts, because no seisin would then 
be given. But it must be added, that under the limitations of a mo- 
dem purchase deed, to which alone our attention is now directed, a 
will made by the purchaser, without any reference to the power of 
intention to exercise it, would always be construed as a devise, ^nd 
not as an appointment, on account of there being no kind of occa- 
sion for calling the power in aid. (a) 

(31) Some years ago it was common to direct the appointment to 
be by deed, in writing^ signed^ sealed, &c, ; and as the requisitions 
to the execution of a power are the law which governs it, however 
superfluous abstractedly (6), the attestation of the fact of signa- 
ture became essential to the appointment, and the inadvertent 
omission to stat£ it, frequently vitiated the instrument. We must 
however distinguish these cases into two classes; 1st, those in 
which the instrument is merely required to be signed, sealed, and de- 
livered in the presence of the witnesses, in which all that is necessary 
is, that it should be in fact signed, &c., in their presence, (c) 
2d, those in which to the above provision is added another, viz., 
the attestation of the execution, and in which it is necessary, there- 
fore, that the attestation should express the signature, (d) 

Hence, too, when the power is executed by a will, required to be signed 
smd published in the presence of, and attested by witnesses, if there 
be an attestation of the signature only, the power is h^dlj ex- 
ecuted, (e) 

(a) See the principle of Clere's case, 6 Rep. 17. Cro. Eliz. 877. Cro. Ja. 31, 
(6) See Lord Ettenborough's observations in Hawkins v. Kemp, 3 East, 410. 
(c) Sayle v. Freeland, 2 Ventr. 355. 2 Ch. Rep. 110. 1 Eq. Ca. Abr. .345. 
{if) Wright v. Barlow, 3 Maule & Sel. 5ia. 
(«) Stanhope v. Kier, 2 Sim. & Stu. 37. 
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To remedy defects in deeds arising from this source, the statute 
54 G. 3. c. 118, was enacted, but its operation was retrospectiYe ; 
whence it is still proper to omit the requisition of signature. 

(32) The attestation being required to be made by credible 
witnesses, their credibility is essential to the appointment. By an&* 
logy to the construction of the statute of frauds in respect to 
devises, it is inferrible that no witness would be deemed credible, 
who has an interest in establishing the appointment ; from the same 
analogy, that his credibility at the time of making the appointment 
is not essential, and may be acquired afterwards, by a relinquishment 
of the interest limited to him thereunder. (/*) 

It appears to the writer that the words ** by any deed or deeds 
lawfully executed," would in general cases be more eligible. This 
form has simplicity, and simplicity should not be departed from with- 
out a reason. 

We may conclude our observations on this power with remarking, 
that its precautionary requisitions, though undoubtedly often bene- 
ficial as a preventive of fraud, are imposed ex arhitrio ; as ab* 
stractedly a power may be executed by an unattested note in 
writing, {g) If defectively executed, equity will interpose when there 
is a meritorious consideration to ground its jurisdiction. We cannot 
here enter into an inquiry as to what considerations are sufficient to 
. induce the intervention of equity ; but it may be mentioned generally, 
that when those courts would supply the grant of a surrender, they 
will relieve against the defective execution of a power. (A) But, as 
peculiarly relevant to the limitations of a purchase deed, it may be 
observed that the reasoning of Sir Wm. Grant (i), however just in 
other cases, does not apply to those in which, like the present, the 
whole beneficial interest is in the donee of the power. That great 
Judge pointedly evinced the absurdity of the equitable doctrine whichj, 
in favour of a purchaser or creditor, remedies the defective execu- 
tion of a power by compelling the person who is to take in default 
of appointment, and in whom, from the nullity of its execution, the 
legal estate vests, to convey to the appointee. 

(33) The general object of these and the foregoing limitations, is 
to give the purchaser as ample a command as possible over the pro- 
perty, and at the same time to bar the dower of his wife. This end 
is completely attained. By the execution of the power these uses 
are prevented from arising, and a title is conferred on the appointee 

( f) See Wyndham v. Chetwynd, 1 Burr. R. 414. 

{g) 2 Salk. 467. 3 East, 440. 

(A) 3 Bro. C. C. 229. 17 Vcs. J. 297. (i) 7 Ves. J. 506. 
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by waydP shifting use, which is a new estate tmeonnected with, and 
independent of, the existing uses. Still, howeve?, these ulterior uses* 
are vested, though of course liable to be divested by the execution of 
Uie power, (k) And as the purchaser has the immediate legal free- 
hold, and likewise the remainder in fee, subject only to an intervene 
ing lemainder in a trustee for the purchaser's life, it follows that if 
(as sometimes inadvertently happens) instead of resorting to his 
power, he were merely to convey under the seisin, and grant the 
lands generally without joining the trustee in the c<mveyance, no 
other inconvenience would arise than the outstanding of the trittkee's 
legal estate, for the narrow period of its prescribed diu-ation. On 
the purchaser's death the intervening remainder to the trustee would 
cease, and the impediment to the complete union and consolidation^ 
of the ficst estate for life and remainder in fee would be removed. 
This interposed estate in the trustee is a sufficient bar of dower, be*- 
cause it is now settled, that it is a vested remainder (Z), by reason of 
the propinquity of the possibility on which it is limited to commence^ 
and its present capacity to take effect in possesaon, if the precedibg 
freehold were to determine : so that (which is requisite to dower) (m) 
the purchaser has not during the coverture a seisin of the inh^itance 
in posses&ion. ^ 

(34) The limitation to the assigns of a tenant for life does not 
enlarge or strengthen his estate. 

(35) It is important to observe the application of the statute of 
uses to the limitation to the purchaser, in defauU of appointment ; 
for if, in consequence of the seisin and the use being united in his 
person, he was in by the common-law, the power would ;be void ; for 
the doctrine of revocation of estates is peculiar to uses, and altoge- 
ther unknown to the common-law. (n) The reason of admfttkig the 
statute is in order to avoid a fraction of estates (o) ;• but when (as is 
frequently done) the seisin is conveyed to a trustee, ther^'is of course 
no occasion for resorting to this principle, as then there is one person 
seised to the use of another. 

(36) This limitation to the trustee and his heirs during the life of 
the purchaser is, I conceive, a preferable practice to that which is 
adopted by sbme of limiting to his executors or administrators ; for 
in the former mode, it is barely possible that the intermediate re- 
mainder should fail or be suspended for want of a person 1^41Iy 
entitled ; but in the latter it is no way improbabl|, as the trustee may 

(*) 1 Ves. 174. 4 Dam. & East, 39. (/) 3 Lev. 437. 

(w) C!o. Litt.32.b. (») Ibid. 237. a. 

lo) Bac. Reaa. 66. 
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<lie int^^te, an4 w> udmkualnijUHr be appointed to his effects. It is 
observable^ that tbe Ineir cannot take unless specially named, because 
otherwise the statute has directed the lands to devolve on the per- 
sonal representatives, (p) But notwithstanding the general ^rectiaii 
of tbe l^iiilaUire, it would^ in the present case be tmptoper to octiit 
an express noiius«ttion of the executors, &c., of the trustee, if it be. 
intended that th^ Mfsmimkr sMl go to them ; foe of a remainder 
and other thii^ wUoh lie in gmnt, d»eie could not at tbe eoniRiott 
law have been any oceitpanc7(9), and on the ground that the olyeet 
of the legidalure WM» only to obviate the evils resulting from (as it 
baa been caUed) the scrambling for estates, some have ijupposed thaft 
the statutes alluded to, do not extend to them, (r) Others, however, 
have denied this (s), and their opinion appears to be law. (0 

We shall tiot heie 4»a«sine tbe authorities on the sul^eot, beoanse 
that has been already doae in ainodem treatise of cdebrity. (n) We 
may, however, notice that that learned writer who ooncludeain favour 
of the capacity of the trustee's executor to take as special occupant, 
has vitiated his reasoning, by assuming that the limitation is of a 
oorporesd hereditament, and therefore distinguishable from the case 
of a rent, of which it has been held that an executor cannot be a 
special occupant, even when expressly named (v) ; whereas, if that 
dedsjon be just, it certainly governs the present point, as this is the 
case of a remainder ^ which is in its essence an incorporeal heredita- 
ment ) as is proved by its lying in grant. 

We may remark, by the way, that Sir William Blackstone seems 
to have supposed, that title .by special occupancy was restricted to 
the heir {w) ; and the statutes of 29 Car. 2. c. 3. & 14 G. 2. c. 20., 
seem both to have been formed under the same erroneous impression. 
For the legislature evid^tly intended the estate to be distributable 
by the personal representative in whatever manner it devolved on 
him ; but if the statutes were oonstrued strictly, a nomination of the 



(p) 28 Gar. 2. c. 3. 

(y) Salter v. Boteler, Vaugh. 199. I Salk. 189. 

(r) Withers v. Withers, Ambler, 151. 

(9) See Cox's P. Wms. 264. n. D. for the statute was Ukeunse made to continue 
Ifhe estate daring tke lift of the oestoique rie. 

{t) fiut it still seems there can, in strictness, be no special occupancy of an 
incorporeal hereditament ; though if the executor be nam^ in the grant, he may 
be quan occupant 7 Vss. 440, 448. Vid. Vaugh. 187. Har. Co. Litt. 41. n. 241. 

(«) Sugd. Pow. 198. (1) , 4th Ed. (v) See KoU. Abr. tit Occup. (G.) 

(tp) 2 Comm 260. 
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executor would prevent their applicaition) by yestmg tb^ 69|ale iU 
him zs a special occupant* (x) 

It only remains to say that when the limitation of a^ estate pHf 
auter vie. (even in corporeal hereditaments) is to the heirg, eaiiecutors, 
and administratorsy tlie heir will t£^ as special occupant 1$ prefer- 
ence to the executor, (y) 

(37) It is generally added^ '' and to the express int^ tl^at th^ 
present or any future wife of the said Edward East may mot bi^ en-* 
titled to dower." But the expres»on of this inteiit is superflMou^^ 
The dower of the purchaser's wife is barred by the intervening vested 
remainder, and whether it were in a trustee or a s^iiger« tl^e same 
effect is produced, 

(38) ld0m proximo antecedenti semper referHf. T^i^ maxiia 
renders the word '< samcy^ a medium of neatness ajad pvecisicp^ 

(39) Fe^ require to be informed that the emphatic expression 
" and assigns for ever*' is in truth nugatory. Pursuing the preci- 
sion which principle puts within our reach, I have made the limita^ 
tion simply to the purchaser and his heirs ; these words being those, 
on which the law lays stress (z), and to which it gives the ^fect of 
expanding a mere freehold into a fee-simple. Thb rale has but very 
few exceptions ; none in its application to individuals in th^ir natu- 
ral capacity. 

(40) The following are the covenants regularly inserted in a rele^sei 
in fee to uses ; when the instrument is an appointment^ and rdeas@> 
the covenants, as we shall hereafter see, are differently modified* 

(41) Were the heir not mentioned in these covenants, hejvould 
not be bound by them (a) ; but the executors and administrators are 
bound without being named. (5) As to the general doctrine with 
respect to the personal representatives ; — whether they are bound or 
not, depends upon the intention deducible from the instrument ; a# 
if, for instance, a lessee were to covenant to repair the demised pre-* 
mises without other words, it seems that it is personal to hin^ 
and binds him only during his life ; but the addition of the words 
during the term, has the e&ct of charging the executors^ (c) Othec 
cases might be put to illustrate this proposition, which i^ the priinpi* 

{a) This was the difficulty in Ripley v. Waterworth, 7 Ves. Jun. 425. But that 
decision was according to the intention of the legislature. 

(y) Atkinson v. Baker, 4 Durn. & East, 299. 

(a) litt. s. 1. 2 BL Comm. 107. 

(a) Bro. Covenant, 38. Dyer, 257. 

(6) The learned editor of the Commentaries, (16th Ed.) 2 vol. 304. n. 4., erro- 
neously supposes that they are not bound when not named, if the oliject of the 
covenant relates to the realty. But see Touch. 177, 178. The point is quite clear. 

(c) Touch. 178. 
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pie on which they are grounded. But of course if, even in the in- 
stance given, the covenant be broken during the covenantor's life, 
the personal representatives are liable to the amount of the assets, 
though not expressly charged. 

(42) Inherent covenants, like these, run with the land, though the 
grantee only is named. But when a covenant, from the nature of it, 
or the circumstances under which it is entered into, will not run with 
the land, that quality cannot be conferred on it by express mention 
of the grantee's assigns, {d) The same observation applies to the 
words " appointees." We might omit, therefore, the usual words 
** appointees, heirs, and assigns," as in every view useless. 

Some learned writers, however, appear to have supposed that it is 
Becessary to make the covenant with the grantee and his heirs, in 
order to communicate its benefit to the assignee, (e) That, however, 
they of course acknowledge to be sufficient* And though the idea 
seems to be altogether erroneous, inasmuch as it has been negatived 
by an express decision {/), the author would recommend the cove- 
nant to be with the purchaser and his heirs, so long as the simple 
nomination of the covenantee is deemed insufficient by those whose 
opinions are entitled to regard. 

(43) A purchaser is never entitled to unlimited covenants, or those 
which extend to the acts of^all mankind. In the precedent be- 
fore us, the covenants are restrained to the acts of the grantor himself, 
on account of his being the last purchaser for a valuable consider- 
ation, and a purchaser can demand no more, (g) In this point the 
practice of conveyancers and the rules of equity agree ; in another, 
as we shall hereafter see, they unfortunately differ. 

(44) We may omit the first ordinary covenant, that the grantor is 
seised in fee, as involved in this, which has been said to be synony- 
mous with it. It does not, however, follow that because one is 
seised in fee he can convey an indefeasible fee. For if his estate be 
a fee, but subject to a condition at common law, he has less power 
of effective alienation than a tenant in tail. Again, although the 
common-law knows no mode of conferring a limited interest in lands 
without leaving a reversion in the grantor, or creating a remainder 
immediately expectant on its determination, both which pre-suppose 
the antecedent estate to be less tlian the fee, the doctrine of uses and 
devises, in defiance of the axiom that a fee-simple is, the whole 



(d) Clay t; 60. Palm. 558. 

(e) Sugd. Vend. 561. 7th F^. 

(/) Loagher v. Williams, 2 Lev. 92., which Mr. Sugden has not adverted to» 
Ig) 2Bos. &PU11.22. 



NOT£ 45, 46.] Release. 45 

estate, allows of limitatiotis. subs^uent to it, provided, they are to 
commence within th^ period permitted. for keeping property in an in- 
alienable state. Moreover the t^ker of such a fee has less power o^ 
alienation than a tenant in tail : for it is settled that he cannot by 
aQy conireyance tortious or innocent, of record or in fait, affect a 
future use or executory devise (h) ; whereas a tenant in tail may, by 
suffering a recovery, destroy every limitation ulterior to his estate, (i) 
But a lease and release by either of them has the same effect, that of 
passing a fee commensurate with that from which it is derived, and 
determinable by the entry of- the ulterior limitee upon the happening 
of the event on which his estate becomes vested in possesion. A^ 
the covenant that the grantor is seised in fee is generally worded, it 
is however co-extensive with the covenant, that he has right to con- 
vey ; but as it is only so, it is superfluous. 

Of course this covenant, if broken at all, is; broken as soon as it is 
made. Still, however, an action may be supported on it by an heir 
or devisee ; for the courts have regarded the breach as toties qtu}" 
ties (k) ; as commensurate in duration with the defect itself. 

(45) It is not necessary to repeat the restrictive words in this and 
the following covenants ; for though a general covenant is not cut 
down by the qualifying language of a subsequent one (/), it is fully 
settled that the express qualification of the first of several covenants 
which have the same object and similar natures, and concern the 
same thing, does by implication extend to all of them, (m) 

(46) The words of this covenant, abstractedly, axe sufficiently 
general to comprise tortious as well as rightful evictions ; but it is 
now established on principles of sound policy, that it extends to the 
latter only (ti), except, 1st, when it indemnifies against the sicts of 
particular persons by name (o), or 2d, when the interruption pro^ 
ceeds from the covenantor himself, (p) This construction precludes 
collusion, without bearing hard upon the covenantee ; for he hsuB his 
remedy against the wrong-doer. But when the covenant is levell^ 
at the acts of particular perscms, the courts consider it as raisings a 
presumption, that they have an interest. And when the act of the 
covenantor asserts a title, in contradistinction to an act which is a, 



(A) Cro. Jac.590. 

(0 1 Mod. 108. 2 Lev. 28. Figot, 176. [k) 4 Maule & S. 53. 

(/) 1 Saund. 58. 1 Sid. 328. 2 Bos. & Pull. 23^ 26., unless that effect is evi ^ 
dently intended. 

(m) Nervin v. Muns, 3 Lev. 46, («) Vaugh. 122. 

(o) Cro. Eliz. 212. Hob. 35. (p) 1 Term. Rep. 671. , 
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iemporaty yMatton of pfopeity (as gpoitbg;) (9), it wmdd be mirea- 
sonable not to gWe oa action on the covenatiit, noiwithstaiiding the 
toitiouBneflft of the claha, as noile of the inoobvenknoies which would 
ensue llie admisukm of the doetiiiiei as between the purdiaser and 
third peraons^ can be apprehended ; and in a great majority of in- 
stances the covenant itself would, as against the vendor himself, be 
a nullity, and indeed in every ciae, it is conceived, in which Ihe con- 
veyance works an estoppd. (r) 

As liierefofe ft is now setded, that this general covenant for quiet 
ei^foyment extends only to a kneful interruption, it is no lo^er 
necessi^ to cdnifine it to such by express words. For the same 
reason the word *' equiiabl^' may likewise be omitted ; it being now 
clear &at a suit in equity Is within a covenant against disturbances 
generally, (s) The cases whidi have settled this point, may be con^- 
indered not only to have overruled Lord Dyer's decision to the 
contiiary {t) ; but to have subverted the priaciple of it ; and, there- 
fore, tdthcKigh in the case before his Lordship, the covenant was ibr 
enjoyment without tatcful evi^on, it is conceived the Insertion of 
that word would not at present be allowed an exclusive energy. 

I htfve selected the words intermptien and disturbance as the 
most genedb and simple : there can be no reasonable doubt of Ifieir 
sufiicieney. 

It was h^ld %. ^e ease of Howel v Richards (t^), (and on solid 
grounds) that the efTeet of the quetlifying language of the first cove- 
nant wM Hot extetMl to the present, if the latter be expressly extended 
fiiirther. In that case great stress was laid on this covenant, being 
disthict Orom the covenant ^r iMe : hence it does not militate with 
the proporitiott in the Touehstoine, that *^ if the lessor covenant with 
the lessee, that he has done no act to prejudice the lease, but that 
the lessee shall enjoy it againi^t all persons,*' the latter words shs31 
refer to, and be restrained by the first (t^) ; for here there is orAj one 
covenant ; its language forms one connected sentence, and the parts 
of it cannot be reconciled by any other construction. But it iii 
difficult to reconcile, satisfactorily, Howel v. Richards with the latter 
case of Nind r. Marshall (w), which was similarly circumstanced, 
with the exception of the covenant for quiet enjoyment alone being 
extended generally to the acts of all mankind; the succeeding 



(q) 13 East, 72. (r) Snp. 8. 

(#) 2 Mod. 54. Raymd.370. 

(/) Mo.859. 1 Brown, 23. Winch. 116. 

(u) llEast,«33. (v) Touch. 1{J6. 

(«;) IBrod 4cBing.319. 
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coveeai^ betag lipitibd Ucie 4)ie fiat ; n^ierewif m HovuHt. RkbArda, 
the covenant against incumbrances was' equally f^n^ml ^flftviog -tfiirit 
itexe£|>|ied a c^ief ra»t) mik the pnicedmg one fer ^qiiiet cii|oy- 
jneiit. T^ <&tin€!tioi» teems mnewhait thin ; And tbe T^noneig sf 
the couit in Howell t. lUcliai^ w<ttild» as I coneeiviB^ lead to the 
saioe concWsion itt balk «Mel> But ia thepseseat piecedeoA^ tiie 
qualifying langtta|*a need not he rtfUMaed, m^ in <hoi ies]k^tv 4Ub 
covenant goes Uq f«ir|her tban the first. When the grastor Aoae 
not take by purchase for a valuable cousidtMiwa^ the aajive^f the 
covenants r^ttires us to^dd, ^* at tkro^h^ xoAt^f^xr in tnmtfor 
the said {-^oefltot) d^cseaded/' or («s tibe eaae saiay ibe) '' any of fab 
ance$^(M»/' or (if he takes by dev»e iKuna the last fravebaaer) ^* Om 
^aid ^testator) deceased." 

(47) It may be inferaed ffom ^e teMe of Bntier t^ SviaBetton .i(sp)v 
that this covenant would be bxokem by the estry of a pemm. in 
iV^hose name the vendor had purdiased j<^ntly with his own ; — if « 
tenant in taii be the oovenaat^ by the entry of his issne ; -— • if one 
whose estate is sab|eot to dower, by die entiy of the dowvesa ; — asid 
in all other cases wk&fe tiie intem^plion proeeeded ftem one whede 
title arose by means of the covenantor : «- but thai it wo^d not be 
broken m those in which such person eomefi in by a ttUe paramoent 
to that of the e^orenaator, and not by his c^ncy. Ibus, when it is 
entered into, iKitt by the original donee in tail^ b«t by aii iiiteniBiedJalb 
issuey or by e^tenent foe Ufe^ it it^ hoti^jn the im& ease* bieken by aa 
iolemiption &om the issue in tBil» — in ithe ofthev, from the rek 
mainder^man. But the m^re ciiMsumdAanjce of the title of -Ate 
claimant bemg paramount to that of the epvenantor, isin^ffioieBtto 
take the case out of the ce^i^enant. Th$3 tbe titla of ^n appointee, 
by way of usoi when ereated^ is leoevld with tibat of ti» appomtory 
being,derived> i»ot .from, kid estate, but tike ca%inal seisin to uses ; 
yet being liaised by the instrumentsAity of the appcwitQe, (a diataib'^ 
anee by the appoiatee violates tibtis covenant. •(9^ 

It may be . noticed^ thiit. as tibis. eoveftavt is for qmet enjoy* 
ment against all claiming from or under the vendor, a daim of 
dqwer by his mother would noli, l&e.a daim of ^ofwer -^y his wife, 
be within the oOvensint» (£^) 

(48) The word *^ thaf' ife a pronoun^ and u^ied ^mphMiiJally. . 

(49) It would puzzle the ino^t inglenious invention to discover an 
adverse right which is not comprised immediately or inferentially 



* (*) Palm. 399. Cro. Jac. 657. (y) Kurd v. Fletcher, Doug. 43. 

(#) Godb. 333. Piihn. 340. 
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in these words, whidi axe therefoie sabstttiited for the mmkiUidifloiift 
host in common use. 

I will observe here, that I have generally omitted the words whom- 
soever and whatsoever y from considering that they do not possess 
any^expansive force. Where a testator devised all his effects of what 
nature or hind soever ; the natural meanmg of the word effects 
was held to receive ho expansion itom the accompan3fing expressions', 
and to apply only to personalty, (a) If this be the case in a will, 
d fortiori^ is it in a deed. 

; (50) The addition of the woid default to the restrictive part of 
this covenant, materially extends the liability of the vendor; for 
when the covenant guarantees the purchaser from the acts, not 
merely of those who claim through the vendor, or by his positive 
s^gaicy, but i of those who claim in consequence of his default or 
acts of omission,' it may give a right of action on account of a title 
paramount. Hence that word has been construed to extend to an 
arrear -of: quit-rent, which accrued before the vendor became pos- 
sessed of the estate {b) ; and to an eviction by a remainder-man where 
the covenantor was tenant in tail, and might have gained the fee by 
sufiering a recovery, (c) The principle, however, of the case which 
determined the first point, really seems, as was concluded by the 
counsel in it, to be,- 1st, tantamount to a decision, that the covenant, 
though limited, should extend to the acts of all the world ; 2ndly, to 
apply to any incumbrance created by ac prior owner ; — and should 
it.be thought a rvalid authority, and to lead to this conclusion, the 
word ^' default'- should of course be omitted, as frustrating the 
intention of the parties. The case which decides the second point, 
has. been, however, distinguished from the former, on the ground, as 
it should seem, of its containing a recital of the grantor* s .being 
seised in fee. (d) But the materiality of that circumstance I am at 
a loss to perceive, since the analogy between one who, having apar^. 
ticular interest only, assumes to be tenant in fee, and one- who,' haviiig 
an ihcunitiered fee, assumes to halve an unincumbered fee, appears to 
me exact. 

(51) This covenant is binding in equity on the assignees of 
vendor in the event of his bankruptcy, though only a tenant in- 
tail, (e) This point is now settled ; and though the earlier cas^s. 
Beck V. Welsh (/), and Taylor v» Wheeler (jg), conflict in the 



(a) Doe y. Dring, 2 M. & Sel. 448. {b) Howes v. Brushfield, 3 East, 491. 

(c) Lady CaFau v. PuUeney, 2 Ves. J. 544. 

(rf) Suar. Vend/ 572. 7 Ed. (c) Pye v. Daubuz, 3 Bro. C. C. 595. 

(/) 1 Wils. 276. ig-) 2 Vera. 564. ' ' 



NOTE 52--66.] Release. 49 

principles they were judicially referred to, they may be distinguished^ 
if in the former case we are to presume that, from there being no 
allusion to the covenant for further assurance, there was none, and 
if we admit the unquestionable importance of that circumstance. 

(52) These words are not material, since they only express what 
the law otherwise implies ; for the further assurance must be at the 
costs of the grantee, unless it is provided to the contrary, {gg) 

(53) It seems that if, on a sale of the purchased lands, the pur- 
chaser is compelled to part with the original conveyance, he may, 
under this covenant, require the vendor to execute a duplicate of it. (A) 

It is observable that a covenant to make such title as 
vendee's counsel shall approve, means no more than to make a good 
title, (i) 

(54) It is necessary (as some have supposed) (k) that there should 
be an express stipulation for covenants in the further assurance, in 
order to compel the grantor to enter into them. It has, indeed, 
been decided, that a reasonable assurance involves reasonable cove- 
nants, though, not warranty (J) : but this distinction has in other 
cases been rejected^ (m) 

(55) We may conclude this part of a purchase conveyance, with 
a brief examination of an important quality in the covenants for 
titles, in reference to .an idea which is entertained by some con- 
veyancers ; viz., that to run with the land they must be entered 
into with the grantee of the common-law estate. There seems, how- 
ever, to be no authority expressly deciding, that if made by or with 
the cestuique use, or taker of the legal fee, they will be in gross ; 
and the contrary was assumed in the case of Roach v. Wadham (n), 
without a doubt being thrown upon the, point. For there the 
cestuique use, who was also donee of a power, having coyenanted to 
pay a rent reserved by the vendors, made an instrument which the 
court determined to be an appointment ; and that in consequence of 
that construction, the alienee was not bound by the covenant : 
whereas, had the court held the instrument to operate as a con- 

(^ff) Seel Bills. 90. 

(A) 1 £q. Ca. Abr. 166. pi. 4. (t) ID Mod. 505. 

Ik) I Barton's Preced. 155. 3 Ed. 

(/) See Lassels v. Catterton, 1 Mo. 67 ^ 1 Sid. 467., where Twisden, J. expressly 
draws this distincton ; yet Mr. Barton relies on this very case in support of his 
observation. 

(m) See Coles v. Kinder, Cro Jac. 571. See also 1 RusseVs Rep. 259. n. (a), 
where the Vice-Chancellor is said to have doubted whether a purchaser who does 
not require a covenant for the production of title deeds at the time he takes liis 
conveyance, can, under the covenant for further assurance, require it after- 
wards. This case is not yet reported. (n) 6 East, 289. 
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veyance, which, in order to preserve the liability of the alienee to 
the covenant, it was unsuccessfully insisted to be, he would have 
been considered subject to the action. The very raising of the 
question in Roach v. Wadham, whether the instrument enured as 
an appointment or conveyance, would have been nugatory, if the 
action on the covenant, brought by the original vendor s^nst the 
appointee, had been maintainable on the latter assumption. So, 
too, if the idea adverted to were well founded, general covenants 
for title entered into with a bargainee or covenantee would be in 
gross. But it may be readily admitted, on the other hand, that if 
the covenants are made by or with the grantee to uses, they may 
run with the land ; for when the possession is transferred to the use, 
the covenants, which are ancillary appendages to the possession, are 
carried with it. And since the case of Roach v. Wadham, which 
decides, as we have already seen, that an appointee of a covenantor 
is not bound by the covenant by reason of his not taking the estate 
to which the covenant is annexed, the covenants for title ought to 
be entered into with the grantee to uses. For when they are entered 
into with the cestuique use, who is not as in the present precedent 
also grantee of the common-law estate, and he aliens by appoint- 
ment, they do not run with the land. But when they are entered 
into with the grantee to uses, it necessarily follows, that as the first 
or immediate cestuique use has the benefit of them, his appointee 
must also take it ; for being transferred to the use with the land, 
they must, like the estate in the land, follow the modifications of 
the use. It is somewhat surprising, that Mr. Sugden, who has 
viewed this subject in another light, does not perceive that this 
proposition is the obvious result of admitting the operation of the 
statute on ^covenants, as a subordinate annexation to the common- 
law estate. Yet though he has, in one part of his valuable treatise, 
mentioned the propriety of covenanting ^ith the grantee to uses, he 
observes in another, that wherever a purchaser is to enter into a 
covenant which it is intended shall run with the land, the vendor 
ought to insist upon the purchaser taking a conveyance in fee, and 
should not permit the estate to be limited to the usual uses to bar 
dower, (o) But if the conclusion above stated be justly drawn, 
that gentleman's observations ought to have been confined to those 
cases in which the covenants have been entered into by the cestuique 
use. 

Another doctrine hEis been developed by a gentleman of gpreat 
learning and experience., " When," he says, " a deed purports to 

(o) Vend. 562. 7 Ed. 
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be a purchase deed, and operates as an appointment only in execu<- 
tion of a power, so as to pass the use without transferring the 
seisin, and covenants for the title are inserted in such deed, it is 
necessary to make the persons having the common-law seisin 
parties, in order to make the covenants run with the land.'' (p) This 
seems to be an acquiescence in Mr. Sugden's conclusion, with the 
superaddition of a remedy for the evil which he alleges the exis- 
tence of : but how it can operate as such I know not. The estate of the 
grantee to uses is gone : it was functus officio at the moment of 
its creation ; and if, according to ancient refinements, we say, that 
a scintilla remains for serving the future use, what authority is 
there for going further, and dilating that fictitious particle of seisin 
into an actual grantable estate ? The covenants, it is conceded, are 
transferred together with the seisin of the covenantee to the first 
vested use ; and the effect is evidently the same, whether the taker 
of that use be himself the grantee of the common-law estate or not. 
Now if (as in modern purchase deed^) he is the donee of a power, 
and executes it, his use is divested, and the covenants which were 
accessary to it, are divested likewise, and transferred to the ap- 
pointee. 

The practical conclusion deducible from this inquiry is, that if, in 
a purchajse conveyance to uses, the covenants for title are entered 
into with the cestuique use alone, they will run with the land if he 
conveys, but not if he appoints {q) ; but that if they are entered into 
with the grantee to uses, they will run to the appointee likewise, 
by the mere operation of the appointment, whether such grantee be 
also the donee of the power (or cestuique use) or not. 

{p) PhilUps' gonvey. 181. (^) Il9«ch r. WadhaiD, fvpra, 49. 



£2 
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PRECEDENT II. 

TO USES, &C., WITH THE CONCURRENCE OF A 
MORTGAGEE IN FEE, A MORTGAGEE FOR YEARS, 
AN ANNUITANT, AND A TRUSTEE FOR SALE. 

This indenture, made, &c, , 

I. Parties. between H. Haller, of, &c., of the first part, 
W. Williams, of, &c., of the second part, 
M. Miles, of, &c., of the third part, J. Jones, 
of, &c., of the fourth part, S. Soame, of, &c., 
of the fifth part, N. North, of, &c., of the 
sixth part, F. Phipps, of, &c., of the seventh 
part, and E. Eames, of, &c., of the eighth 
n. Red- part (1): Whereas, by indentures of lease 
and release, bearing date respectively, on 
the and days of November, 1802, 

1. Last the release made between N. Nokesofthe 
Seed. first part, the said Samuel Soame of the se- 
cond part, and Daniel Doe of the third part, 
for the valuable considerations therein ex- 
pressed, the* hereditaments, hereinafter de- 
scribed, were conveyed to the said Samuel 
Soame and his heirs to such uses generally 
as he should appoint by any deed or deeds 
to be executed as therein mentioned (2), and 
subject thereto to the use of the said Samuel 
Soame for his life, with remainder to the 
use of the said Daniel Doe and his heirs 
during the life of the said Samuel Soame, 
in trust for him and hi^ assigns, with re- 
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mainder ta the use of the said S. Soame 

2. Mort- and his heirs (3) : And whereas, by an in- 
demise, denture bearing date on or about (4) the 

day of January, 1803, and expressed to be 
made between the said S. Soame of the one 
part, and the said W. Williams of the other 
part, the said S. Soame, for the considera- 
tions therein expressed, did demise to the 
said W. Williams (6) the said hereditaments, 
from the day next before the day of the date 
of the said indenture, for the term of 1000 
years thence ensuing, without impeachment 
of waste ; but subject to a proviso for cesser 
on payment by the said S. Soame to the 
said W. Williams of the sum of /. with 
lawful interest for the same on the day 

3. Mort- of thence next ensuing (6) : And 
gagem «®^jj j,j^g^g^ jjy indentures of le^se and re- 
lease bearing date respectively on the 

and days of April, 1804, and made be- 
tween the said S. Soame of the one part, 
and F, Fairfield of the other part, for the 
considerations therein mentioned, the said 
S. Soame did appoint and also release* to 
the said F. Fairfield and his heirs, the said 
hereditaments, but subject to a proviso for 
redemption, on payment by the said S. Soame 
to the said F, Fairfield of the sum of /. 
with lawful interest for the same on the 

9 

* In a future precedent will be shewn a novel, but more accurate 
mode of reciting an appointment and release. 
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4.TraMferday of thenco next ^suing (7) : And 

mortgRgc. WHEREAS, by indentures of lease and re- 
lease, bearing date respectively on the 
and days of June, 1805, the release 

made between the said F. Fairfield of the 
firs t part, the said S. Soame (8) of the 
second part, and the said H. Haller of the 
third part, for the considerations therein 
mentioaed, the said hereditaments were 
conveyed to the said H. Haller and his heirs, 
discharged from all former provisoes, but 
subject to a proviso for redemption thereof, 
on payment by the said, S, Soame to the 
said H. Haller of the sum of /. with 

lawful interest for the same on the day 
5. Farther of theuce ncxt cusuing: Akd whereas, 
by indenture bearing date on the day of 
July, 1806, and made between the said 
S. Soame of thiO one part; and the said 
W. Williams of the other part, for the con- 
siderations therein mentioned, the said 
S . Soame did further charge the same pre- 
mises to the said W. Williams with the sum 
of L and lawful interest for the same, 

6.arMit<}fas therein mentioned: Akp whereas, by 
chtfge. iem indenture bearing date on the day 

of August, 1807, and nmde between the said 

S Soame of thg^ ^••^ ^E2jW^^J^^-^^v 
J. Jones of the ofhOT p^^xt^^Srme^^ 
tions therein mentioned, the said S. Soame 
did grant to the said J. Jones out of the 
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said hereditaments, a rent-charge of /. 

for the term therein mentioned (9), and did 
demise to A. Aker the said hereditaments 
from the day next before the day of the 
date of the same indenture for the term of 
T€nii to 500 years thence ensuing, in trust to secure 

secure it. "^ , 

the said rent-charge, but with a power 
enabling the said S. Soame to repurchase 
the same at the time and in the manner 
therein mentioned, on payment to the said 
J. Jones of the sum of /. and all arrears 

of the said rent-charge, and all costs there- 
of, and with a proviso for ceasing the said 
/.Gopvey-term on such event (10) : And whereas^ 

ancein ^ ^ 

8™f ^^"^ by indentures of lease and release, bearing 
date respectively on the and days of 
September, 1808, and made between the 
said S. Soame of the one part, and the said 
M. Miles of the other part, for the con- 
siderations therein mentioned, the said S. 
Soame did convey to the said M. Miles 
and his heirs, the said hereditaments in trust 
for sale as therein mentioned, to secure the 
principal sum of /. with lawful interest 
to the said M. Miles, and subject thereto 
g.Mort- in trust for the said S. Soame : And where- 
money AS the Said principal sum of /• and the 

due. * '■ 

further sum of /. together with the sum 
of /.for an at-reSr of interest in respect 
of the same sums, making the aggregate 
sum of /. remain due to the said W. 



w^^^m 
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Williams on his said recited securities, as the 
said S, Soaiue and W. Williams respectively 

9. Ibid, admit (11): And whereas the said sum 

of /• remains due to the said H. Haller, 
with the sum of /. as an arrear of in- 

terest in respect of the same up to the date 
hereof, making the aggregate sum of /. 
as they the said S. Soame and H. Haller re- 

10. An- spectively admit: And whereas the said 

nuity still 

payable, rcnt-chargc of /. is still payable to the 
said J. Jones, but all arrears thereof have 
been paid up to the day of the date of these 
presents, and he hath agreed to accept the 
sum of /. as the consideration for the 

n.Mort- repurchase thereof: And whereas the said 

money sum of /. remaius due to the said M. 

Miles, with the sum of /. for an arrear 
of interest in respect thereof, up to the date 
of these presents, making the aggregate sum 
of /. as the said S. Soame and M. Miles 
hereby respectively admit. 

12. Con- Contract for sale between S. Soame and N. 
North, vid. sup. 18. 

i3.Ag:ree. And WHEREAS it hath becu agTccd that 

ment with ^ 

the mort- the Said several sums so due as aforesaid, shall 
be paid out of the said purchase-money, in 
consideration whereof the said H. Haller, 
J. Jones, and M. Miles, have agreed to concur 
in assuring the said hereditaments to the said 
N. North, in the manner hereinafter appear- 
ing, and the said W, Williams hath agreed to 
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assign the said tenii of 1000 years to the 
said £. Eames in trust, to attend the inheri- 
tance of the said premises: Now, there- 

III. Testa- FORE, THIS INDENTURE WITNESSETH that 

tom. 

in purjsuance of the said recited agreement. 
Payment and in Consideration of the sum of £ , of 

of the first t -rr • • 

mortgage- sterling money, to the said W. Williams, with 

money. o j 

the consent of the said H, Haller, J. Jones, 
M. Miles, and S. Soame, paid by the said 
N. North, immediately before the execution 
of these presents, in satisfaction of all princi- 
pal money and interest, owing to the said 
W. Williams, on his aforesaid securities, the 
receipt of which said sum of £ accord- 

ingly the said W. Williams doth hereby ac- 
knowledge, and from the same doth release 
the said N, North, and S. Soame (12), and 
Of the Bc- also in consideration of the said sum of £ , 

cond. 

of sterling money to the said H. Haller, with 
the consent of the said J. Jones, M. Miles, 
and S. Soame, at the time aforesaid, paid by 
the said N. North, in satisfaction of all prin- 
cipal money and interest owing to him on his 
aforesaid security, the receipt of which said 
sum of £ accordingly the said H. Haller 

doth hereby acknowledge, and from the same 
doth release the said N. North and S. Soame, 
and also in consideration of the sum of £ , 
of sterling money to the said J. Jones, at the 
time aforesaid, paid by the said N. North, with 
the consent of the said M. Miles and S. Soame, 



Repor- 
chaseof 
the an- 
nuity. 
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in satis&ction of all arrears of annuity due 
to him on his recited security , the receipt of 
which said sum of £ , the said J. Jones 
doth hereby acknowledge, and from the same 
doth release the^aid N. North and S. Soame, 
Pafment aBd also in consideration of the said sum of 

of trie last 

°»rt9«8re- £ of steriiiig money to the said M. Miles, 

money. ^ •^ 

with the consent <^ the said S. Soame, at the 
time aforesaid, paid by the said N. North, in 
satis&ction of all principal money and inter- 
est owing to him on his aforesaid security, 
the receipt of which said sum of £ ac- 
cordingly the said M. Miles doth hereby 
acknowledge, and from the same doth release 
Of there- the said N. North and S. Soame ; and also in 

sidtie of 

STwr* consideration of the sum of £ , of sterling 
"^y- money, to the said S, Soame at the time afore- 
said, paid by the said N. North, the receipt 
whereof^ as well as the payment of the said 
several sums of £ , £ , £ , and £ , 
making with the sum of £ , the aggregate 
sum of £ , the said S. Soame doth hereby 
acknowledge and declare the same to be the 
full purchase money of the said hereditaments, 
and the fee-simple thereof, free from all in- 
cumbrances, except as hereinafter mentioned, 
and from the same aggregate sum doth hereby 
release the said N. North ; he the said H. 
Haller, with the consent of the said J. Jones 
and M. Miles, and by the direction of the 
ly.op^a said S. Soame, by these presents doth re- 

tirepart. ^ j r 
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LEASE (13), and he the sakl J. Joiies, from 
the said yearly rent-charge of £ , by the 
like direction of the said S . Soame, by these 
presents both also release (14)^ and he 
the said M. Miles, by the Uke direction of the 
said S. Soame, by these presents doth also 
EELEASE, and he the said S. Soame, by these 
presents doth grant, release, and con- 
v.^Eu-ffidiiFiRM, to the said N. North (in his legal 

AIlQ S&16 

ownership, now being by a bargain and 
sale. to him thereof made by the said H. Hal- 
ler, M. Miles and S. Soame(15), in consider- 
ation of five shillings each, &c., [sup. 18,] ) 
and his heirs, all that the manor, 8cc., [de- 
Pareeb, scribc the parceh.] 

VL Gcne^ Together with all rights, royalties, emolu- 
forma* mcnts, hereditaments, and appurtenances 

nors. * 

whatsoever, to the manor or reputed manor, 
and other hereditaments hereby assured, in 
any wise appertaining, or with the same or 
any of them demised, occupied, or reputed, 
as parcel of them, or any part of them. 

Dcwta* [I)eed^,mp. 19.'] 

viLHa- To HAVE AND TO HOLD the saM " mauor, 

bendum* 

messuages, lands, and'^ hereditaments, herein- 
before described, with their rights, royalties, 
members, and appurtenances, unto the said 
viaufMs. N* North and his heirs, nevertheless, to the 
uses hereinafter declared concerning the 
same. [Uses to bar dower ^ sup. 19.] 
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IX. seve- And each of them, the said H. Haller and 
nants by M. Miles, as Concerning only his own sepa- 

the mort* 

gagees. rate acts and defaults, doth hereby for himself 
and his heirs, covenant with the said N. North, 
his appointees, heirs, and assigns, that he 
hath not made, done, or suffered, any thing 
whereby the said hereditaments hereby re- 
leased, or any part thereof, can be in any 

X. By the wise incumbered or affected (16): And the 

grantee <>f . , x t 

the rent- said J. Joues doth hereby for himself and his 

charge. , . •^ 

heirs, covenant vdth the said N. North, his 
appointees, heirs, and assigns, that he hath 
not made, done, or suffered, any thing whereby 
the same hereditaments or any part thereof, 
can remain in any manner subject to the said 
yearly rent-charge of £ , or any arrears 
thereof, " or any liability in respect thereof ;" 

XI. Cove- [covenants for the title by S. Soame (17), 
thetiUe. with N. North, 1st, that notwithstanding any 

thing made, done, or suffered, by W. Wil- 
liams, H. Haller, J. Jones, M. Miles, or S. 
Soame (except as hereinafter excepted), they 
the said H. Haller, M. Miles, or S. Soame, 
or one of them, now have or hath in themselves 
or himself, good right, &c., vid. sup. 20, 2L] 
xu.se- And this indenture lastly witnesseth, 

cond tea- ^ 

tatam. that in consideration of the said sum of £ , 
hereinbefore expressed to be paid to hiiA, he, 
the said W, Williams, by the direction of the 
said H. Haller, J. Jones, M. Miles, and S. 
Soame, and at the request of the said N* 
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xiii.Ope- North, by these presents doth assign (18) 
part. to the said Edward Eames all the said here- 
ditaments with the appurtenances, which were 
comprised in the said term of 1000 years, 
" created by the hereinbefore recited inden- 
ture of the day of January, 1 803," and which 
are hereinbefore described : To haveand • 

XIV. Ha- TO HOLD the same hereditaments hereby as- 

bendum. "^ 

signed, with their appurtenances, to the said 
Edward Eames, henceforth during the residue 
of the said term of 1000 years, in trust, ne- 
vertheless, " for the said N. North, his ap- 
pointees, heirs, and assigns, and" to attend 
the inheritance of the same hereditaments, in 

XV. Cove- order to protect it from all mesne incum- 

nant by * 

mortga- brauccs (19) : And the said W. "Williams, for 
himself and his heirs, doth hereby covenant 
with the said N. North, his appointees, heirs, 
and assigns, that he hath not made, done, or 
suffered, any thing whereby the heredita- 
ments hereby released and assigned, or any 
part thereof, can be in any wise incumbered 
or affected. In witness, &c. 



. (1) The general principle is, that the parties are to stand in the or- 
der in which they are to act in the deed. From this principle the 
following specific rules, which have been observed in this prece- 
dent (a)f may be drawn. — Place, 
1. The grantors before the grantees. 



(a) Haller and Williams (supposing the latter to hare perfected the demise by an 
entry) hare both legal estates ; the former has the legal reversion in fee. Haller 
therefore takes precedence of Williams, and Williams of Miles, though the in- 
terest of the last is of a freehold quality. 
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2. Penooa having legal estates according to their priority. 

3. Persons having legal estates, before those who have only equi- 
table interests. 

4. Those who have fi^ehoM estates, before those who have terms 
of years. 

5. Vendors, after all whose estates they take subject to. 

6. Those having estates in part of the land, after those having 
estates in the whole property. 

7. The purchaser before his trustees. 

8. Such of his trustees as take freehold estates, before those who 
take only terms of years. 

9. The term tmstees, according to the priority of the terms. 

To these may be added the following rules, to meet particular cases. 

!• A person standing in two or more capacities, should be intro- 
duced in them at distinct parts. 

%* Where several classes of persons convey, one class should be 
disponed of before the others are described. 

3. A person conveying at the request, or by the direction of 
another, should stand before him. 

4. Joint-tenants and co-parceners (having an unity of interest) 
should form but one party ; tenants in common (a), or others having 
distinct interests, separate parties. 

(2) The mode in which the power was required to be executed, is 
not implicated in the title of the purchaser, and to set it forth would, 
therefore, be an inartificial superfluity. The present case is, of course, 
different from that in which the purchaser takes under the appoint- 
ment of the vendor. 

(3) In this conveyance the last purchase deed is recited, and then 
the subsequent transactions in chronological order ; the manner in 
which deeds should in general be recited. But, we may observe, 
when there are several distinct titles or chains of transactions, it is 
better to sacrifice this order for the sake of preserving their distinct- 
ness, and to complete one chain before the other commences. 

In this recital of a lease and release to uses, as in the previous re- 
cital (Prec. 1. I. 1.) of a lease and release, in fee, the effect only is 
given. There are few occasions for commencing a |>urchase convey- 
ance with a more formal recital, showing who the persons were that 
conveyed to the grantor. Such a recital is only proper when it is 
expedient to go back to the antecedent conveyance ; when the title 
is not demonstrated without showing that the lands became vested 
in the la«t vendor, by a grant from competent persons. 

(a) But tenants in common may sometimea, without impropriety, form only 
one party. 
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The expression in tius recital, that the lands were ccnveyed to the 
last vendor to the uses, &c., is preferable to that which is sometimes 
used, viz., that the lands were limited to him to those uses.; for, as 
in the language of conveyancers, the word limii has peouHaf reifer- 
ence to the uses, it may be correctly «aid, that the lands have been 
limited to such and such uses, but it is inaccurately applied to the 
common law estate. 

(4) These cautious words are proper whenever a refer&ace is mads 
(as in the present instance, by the subsequent assignment), to the in- 
denture in recital, so as to create a dependency upon it in the 
operative part. 

(5) In the creation of chattel interests, words of limitation to the 
personal representatives and assigns of the grantee being useless, we 
may omit them in reciting a lease which contains them. 

(6) As it \^ subsequently stated that the money is still due, it is 
unnecessary to say here, as many do, that it '^ was not paid at the 
time mentioned in the proviso, whereby the term became absolute." 

(7) For the reasons above adverted to, if there be a power of sale 
annexed to this, to the preceding^ or following mortgage, it need not 
be mentioned ; not being acted on, and being, indeed, precluded by 
the present transaction, it is irrelevant to the purchaser's title, which 
is derived from the mortgagor, with the mortgagee's concurrence^ 
and, therefore, paramount to the power. 

(8) It is always expedient to make the mortgagor concur in the 
transfer of a mortgage. (6) 

(9) It is irrelevant to consider in this recital, the rent-charge as a 
personal annuity, which so far as it chsurges the grantor personally on 
his covenant, it also is, (c) Hence it is only proper to state the 
gradt of the rent out of the purchased hereditaments, and the term 
created in the trustee to secure it ; because it is this grant and de- 
mise — not the grantor's covenant to pay the annuity — which are 
connected with the purchaser's title. These remarks, though suffici- 
ently obvious, are frequently n^lected. The demise of the term. is 
to a third person ; for if to the grsmtee of the rent, it would extin- 
guish it. {d) 

(10). It is proper to state this ; for without this proviso of cesser , 
A» Aker would become, on the repurchase of the annuity, a trustee 
for S. Soame, and the term should be either assigned or surrendered. 



{h) 2 Cruise's Dig. 108. 3d. Ed. 

(c) As to the two remedies by distress and writ of annuity, attendant on every 
grant of a rent-charge, see Litt; s. 219. Co. Litt. 145. a. 
{d) See Co. Litt. 148. a. 
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(11) It 18 usual to say here, '' testified by their execution hereof.'' 
But this is one of those statements which I omit, because they are 
productive of no effect, being involved in the silent operation of law. 
Nay, it is rendered idle, by the concluding clause. Why apply pat'- 
ticular testifications to certain parts of a deed, when it ends with its 
emphatic declaration, " in witness whereof," (that is, of the whole 
deed, reddendo singula singulis), ^' all the parties hereto have to 
these presents set their hands and seals V* 

It may be observed, that these, and the following recitals to the 
same e£fect, are commonly termed consequential j because they follow 
the recital of the mortgage. 

(12) Vid. sup. n. (15.) p. 29. 

(13) The conveyance of Haller passes the l^al fee. For the rea- 
sons given, and on the authorities cited in a preceding note (e), there 
is no utility in using aay other operative word than '^ retea^e,^ in 
the grant by him. 

(14) This release operates by way of extinguishment. When the 
rent-charge issues out of the purchased premises and other lands, 
and the former only are intended to be discharged, this mode should 
not be adopted, as on principles of feudal origin, by which rent- 
charges are construed strictly (/), a release of part of the lands out 
of which it issues, is an extinguishment of the rent {g) 

(15) The bargain and sale must be made by the person having the 
legal estate ; and when, as in the present case, that is vested in a 
trustee or mortgagee, the material point is, that he is one of the 
lessors. If the cestuique trust alone were to attempt to demise, no 
legal estate would be giv^n to the lessee, and the release therefore 
would, as such, be void. The object of joining the cestuique trusts 
in the bargain and sale, is to show that the trustee demises by their 
direction ; but this is never necessary, and where the parties to the 
release are numerous, and brevity is desirable, the person having the 
legal estate of freehold (in this instance H. Haller) may be the sole 
granting party in this instrument. 

We have seen that a remainder or reversion is transferable by lease 
and release. If, therefore, an immediate right to the possession be 
in a termor (as in this case it is in W. Williams), no impediment 
is thereby raised to the operation of a bargain and sale, by the per- 
son having the freehold expectant thereon ; and it would be quite 
incorrect to make the former bai^n and sell, as no interest could 
be derived from him by the statute of uses. 

(f) Sup. (16.) p. 29. (/) GUb. Rents, 152. 

[g) 1 Inst. 147. b. 
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(16) Mortgagees and trustees,^ such, are never obliged to enter 
into a more extensive covenant than this. 

(17) These covenants the reader observes, are entered into by 
S. Soame the vendor, who has no legal interest tn the lands, a cir- 
cumstance Which calls for some examination. It has been held, that 

> 

/or the covenants to run with the land, there must be a privity of 
estate between the covenanting parties {h) ; but this principle is not 
regarded in ordinary practice ; and the conclusion flowing from it, 
that the covenantor must have the legal estate at the time of the 
convseyance, is not acceded to by many gentlemen of eminence. If 
this result of the requisition of privity were tenable, it would, as Mr. 
Sugden ha$ observed, be *' truly alarming (%)," as in a g^t majo- 
uty of instances, the legal fee is outstanding when the conveyance is 
nade. But the writer is inclined to think that if a mortgagor or 
«estuique trust contract to sell the absolute inheritance, the conse- 
quence Mr. Sugden mentions, that the purchaser can call for a pre* 
vious reconveyance to the vendor, does not necessarily follow*. 
Surely, if the purchase be apprised of the legal estate being out- 
•tandmg, and the vendor does not exf^ssly agree to take a recon-' 
veyanee of it to himself, there would be no ground for s^ch a 
requisition. Nothing exists at pre^at, tha^ the writer is aware of, 
from which it can be inferred that the courts of equity would adout 
it, even if the purchaser, when be entered into the contract, was 
not aware that the legal estate was outstanding. If, howefer, 
the poidiaser offer to defray the expence of the reconveyance, it 
might be otherwise ; .for of course It would then be e.xtremely un- 
reasonable in the vendor to refuse a compliance with the demand* 
But the inference which has been commented on, is pretty generally 
rejected ; and the prevailing opinion seems to be, that if the legal 
estate is tnmsfened by the c<H»veyance, the circumstance of the 
covenantor being only equitable owner is immaterial. This idea, 
€fien if erroneous, would probaUy have considerable influence with 
ibe courts ; for though the prevalence of a misconception is no argu- 
misnt for its adoption, when it is {to use an expr^on of Lord Ellen- 
borough), ^* a loose and theoretical floating in the minds of men," 
yet eommunu errer facit jus^ when it has been ma^e the ground- 
work and substratum of practice, {k) 

(18) In transactions in which a slight increase of expence is un- 
important, the term should be assigned by a different deed, and no 



(A) 3 T. Rep. 39H— 678. 1 H. Bl. 562. (0 Vend. 563. 7th Ed. 

(Jl) 3 Maole & Sel. 396. 

r 
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ailasion made to it in the conveyance of the fee. By that means it 
operates as a protection, without being in any way productive of in- 
convenience ; for as the evidence of the term is in the power of the 
purchaser, he may then exercise the privileges of legal ownership, as 
freely as if no term were in existence. 

(19) The doctrine of terms, attendant on the inheritance, has of 
late excited peciiliar attention, and been gone into with a minuteness 
proportioned to its importance. The writer will endeavour, in a brief 
survey of the learning, to display its true foundations. It should be 
premised, and always borne in mind, that the attendancy of a term 
on the inheritance is a result purely equitable ; for it is the effect of 
a merger of the equitable interest of the term with the inheritance, 
in consequence of their coalescing in the same person. {I) But for 
the equitable interest only of the term to be merged, it follows that 
the legal estate therein must continue to exist, and must, therefore, 
in order for the term to be attendant, be vested in a third person, 
and not in the legal owner of the inheritance. It is likewise a de- 
duction from the principle which has been advanced, that when there 
is no equitable merger, the term is not attendant. Now there can 
be no merger of one estate in another, when an estate is interposed 
between them, — at law, if the intervening interest be a legal estate; — 
in equity, if it be an equitable interest. Suppose, upon the sale of 
lands, a term of years to be outstanding in trustees for the vendor, 
and instead of its being assigned to a trustee for the purchaser, it is 
conveyed by underlease, so that a portion of the legal estate remains 
in the original trustee. According to the above doctrine, the term in 
the trustee for the purchaser is clearly attendant, because, notwith- 
standing the reservation of a reversion to the original trustee, the 
equitable merger is complete; for the transfer of the inheritance 
carried with it, as its natural appendage, the trust of the term, which 
was annexed to it ; so that a legal reversion in the original trustee 
made no division of equitable rights. But if there be an interven- 
ing beneficial interest between the trust of the term and the inherit- 
ance, the conclusion to which this reasoning leads us is, that the 
term cannot, in the nature of things, be attendant on the inheritance* 
Of this opinion, too, was Mr* Feame (m), and, it is conceived, there 
cannot be a doubt of the legitimacy of the inference. Mr. Sug- 
den (n), however, has thought that Mr. Fearne's opinion goes too 
far, and that gentleman acquiesces in the distinction which is 
established by the case of Scot v. Fenhoullet. (o) But to the writer, 

(/) C^Nsl y. Girdler, 9 Ves. 509. (m) 2 Collect. Jurid. 2SI7.ao.£. 

(«) Vend. 459, 7th Ed. {fl) 1 Bro. c. c. 6—9. 
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that distinction, even as explained in Mn Sugden's raluable treatise, 
seems an anomaly ; and it must be viewed in the same light by all 
who concede the proposition we have set out with, as the fundamen- 
tal principle of the doctrine of attendancy. Irregular, however, as 
the jud^memt of Lord Thurlow in Scot v. Fenhoullet, is apprehended 
to be, and weakened as its authority is by the discrepancies disco- 
verable in it, the profession have very generally acceded to the pro- 
position decided by it ; that when there is an intervening beneficial 
interest between l^e term and the inheritance, the former cannot 
become attendant by ini^lication of law, but may, nevertheless, by 
express dedaratiofL, 

If we follow up the principle above laid down, another conse- 
quence necessarily arrived at is, that the inheritance on which the 
term is attendant, descends to the heir, and is real- assets, (p) For 
the trust of the term being consolidated with and drowned in the 
freehold, it is therefore not an equitable chattel which devolves on 
the heir, but the freehold itself and a present interest. A con* 
elusion which equally holds, whether the term be attendant by 
express declaration, or by implication. This observation may shew 
the inaccuracy of speaking of the term as real assets. If, however, 
the beneficial owner take an assignment of the term in his own 
name, and have the inheritance conveyed to a trustee, the term is 
personal assets ; for it is liable at law {q, and equity cannot prevent 
its liability. 

The same principle (the merger of the equitable interest of the 
term) explains the necessity of devising the beneficial interest 
in the lands by a will accompanied with the solemnities appropiate 
to realty : it explains, also, the capacity of the term for the same 
modifications as the inheritance itself, (r) On the assumption, in- 
deed, of a consolidation of the two estates, the loss and extinguish* 
ment of the lesser in the greater, it is inconsistent to treat the 
term as a continuing interest, possessed of peculiar properties. 
But this idea is lost sight of by those who conceive that when 
a term attends the inheritance merely by operation of law, the owner 
may expressly bequeath it by a will not executed with the so- 
lemnities required by the statute, (s) For in whatever mode, under 
whatever circumstances, the term attends the inheritance, the l^al 
termor is a trustee for the owner of the inheritance ; consequently, 
the equitable estate of the term is in the latter ; and there being 



{p) Baden v. Pembroke, 2 Vem. 52—213. (q) 1 Vem. 188. Hard. 48 

(r) 2 Cha. Ca. 49—55. Gilb. Eq. Rep. 168. 
it) 9 Mod. 127. 2 Collect. Jurid. 276. 

f2 ■ 
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{ex hypotkesi) no barrier between that estate and the freehold^ and 
both of them being in the same individual, there must be a perfect 
merger of the equitable term. And is it not an anomaly, and re- 
pugnant at least to 2i[\ legal reasoning, to admit of the reviyi^ of 
an interest which has been extinguished by merger ? It need not 
be said, that the resuscitation of an equitable term, which, at the 
time of its meeting with a larger interest in the same p^son, there 
is nothing to prevent from utter extinction, is altogether different 
from that qualified merger which there sometimes is of legal es- 
tates ; as in a limitation to A. for life, remainder to his children 
(unborn) for life or in tail, remainder to the heir or heirs of the body 
of A.^ the freehold of A. is executed sub modo, or merged in the 
ultimate limitation of the bheritance, with a quality of opening to 
admit the intervening interests when they vest, (t) For in this case 
there is, at the time of the merger of those interests, a prospect of 
. their arising ; and, consequently, it is but rational to permit the 
junction of the estates between which they interpose to be temporary 
or conditional^ and not so inextricable as to exclude and nullify 
the intermediate limitations in their very creation. But to the 
principal case, it is manifest this reasoning does not apply. And 
when the testator intends to pass the inheritance, but the will is 
not clothed with the solemnities required by the statute of frauds, 
it is clear that the equitable interest of the term is not given, and 
the lands descend to the heir, (u) It is, however, felt, that the 
conclusion commented on, — viz., that a term attendant merely by 
operation of law is expressly bequeathable by a will which would 
carry personalty, is foitified by, if not naturally deducible from, 
ihe pre-established doctrine, that such anattendancy may be rebutted 
even by a parol declaration of the person in whose favour it is 
made, (t;) But against the principle of that doctrine, the same 
argument may be used. If the attendancy of the teim result from 
the termor's being a trustee for the owner of the inheritance, without 
any obstacle to a merger of the equitable interest ; — if, at the 
moment when the relation of trustee and cestuique trust commences^ 
the two incompatible estates co-exist in the same person, and one 
of them is by consequence immediately annihilated ; — it is difficult 
to see how (w) a declaration of the beneficial owner, not extending 

(0 U iUp-flO. {•) S««>.67. (v) Svgd. Vend. 459. 7 Ed. 

(w) £zcept, perhaps, by regarding a term assigned to attend as (to use an ex- 
pression of Lord Hardwicke's, Ambler. 284.) *' a creature of the courts of equity/' 
whence it may follow that it is governed by no principles but such as those 
courts think fit to establish. . In the same case, WiUoughby v. Willoughby, ibid. 
284., Lord Uardwicke said, *' The owner may separate the term [from the in- 
heritance] if he thinks proper." 
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to a repudiation of the trust of the term, can obviate that attendancy 
ivhich the writer regards as its inseparable concomitant. The 
courts, however, seem to give validity to such a declaration ; and 
thence it may consistently follow that the beneficial owner may 
expressly devise the term. 

Let us proceed, secondly, to consider the utility of the doctrine 
of attendant terms, and the principles on which the practice of the 
profession with regard to them is founded. The term in the trustee, 
it has been already said, is the legal estate. This, alone, there- 
fore, is recognised by the courts of law. Hence the expression that 
every term is at law a term in gross, {x) Now it is a maxim in 
the courts of equity, that when there are various claimants with 
equal equity, he who has the legal estate shall be preferred, (y) 
For when an equitable owner has the legal estate, his title is com- 
plete ; and as he no longer requires the assistance of the courts of 
equity, and they, consequently, remain passive, it is evident that 
the other claimants must be either excluded or postponed. But if 
he acquires the legal estate without such an equality of equity, th^i 
the courts of equity deem themselves no longer bound to continue 
neuter; and obviate the advantages resulting from that step, by 
making the person obtaining it a trustee for those who have an an- 
tecedent superior claim. This doctrine is capable of an easy illus- 
tration. Suppose the owner of the fee to have sold or mortgaged to 
various persons, none of whom had any knowledge, at the time of 
advancing their respective loans or purchase monies, of the prior 
sales or incumbrances. In this case their equities are equal ; but 
from the courts of equity following the maxim of law qui prior est 
tempore potior est jure^ the several claimants are paid according 
to their priority, {z) But let us suppose. further, that at the time the 
first sale or mortgage was made, a term was outstanding. That 
circumstance, by taking from tlie first purchaser or mortgagee his 
legal estate, reduces him to a level with the subsequent incum- 
brancers, and leaves him only the advantage of priority. Then if 
either of the subsequent purchasers or mortgagees procure an as- 
signment of the term to a tmstee for himself, he immediately ac- 
quires pretedendy. But if stich purchaser or mortgagee- had noticef 
at or before the completion of his transaction, of any prior sale's 
or incumbrances, his equity is no longer equal to that of the ante- 



(j?) 1 Term Rep. 765. 

Cy) Francis, Maxim 14. Fonblanquc's Treatise on Equity, 321. 

(«) lBro.P. C.66. 
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cedent claimants ; and he is not allowed, therefore, to shield him- 
self under the legal estate, (a) 

Hence, when a person is a bond fide purchaser, and is onr good 
grounds assured that no notice of any prior incumbrances can be 
proved upon him (&), and he can substantiate the title of the ternr, 
then unless it is of recent creation, it is even advisable to wave all 
search for incumbrances, and to rely on its protection. And when 
we consider the infinity of incumbrances to which realty is liable, 
the immense advantage of taking an assignment of outstanding 
terms is instantly apparent. Crown debts by specialty (c) are, in- 
deed, the only species of incumbrances which follow the equitable 
as well as legal estate into the possession of a purchaser under aH 
circumstances, and against which, therefore, a term in his trustee 
is unavailing, {d) As to the dower of the vendor's wife, it is now 
held, that an outstanding term created b<mdfide previously to the 
accruer of the right of dower, and actually assigned to a trustee for 
the purchaser, is a bar to it in equity, notwithstanding notice, (e) 
Yet by reason of the continuing liability of the lands at law to the 
claim of dower, it was usual, till the late decision of the Chancellor, 
in Mole v. Smith (/), to require a fine. But although in* respect 
to other incumbrances, a term may be sometimes depended on, it is 
rarely safe to omit the investigations that would otherwise have been 
made ; for constructive notice is of course equally binding on the 
purchaser with actual notice ; and as it is of a vague uncertain 
nature, a purchaser can seldom be certain that it cannot be proved 
upon him. To give even an outline of the doctrine of notice would 
tarry the writer far beyond the proposed limits of this note ; but as 
the efficiency of the assigned term depends on the nonexistence of 
it, when the purchase is for a valuable consideration, he will briefly 
observe^ that flying reports from strangers (^f), a private act of par- 



(a) 2 Vera. 29. 81. 2 Atk. 52. 347. 

(6) It has, however, nerer been decided that if notice can be proved on the 
purchaser of an equitable interest, who takes a conveyance of the legal estate 
oatstanding in a trastee, he will- be liable to the judgments in equity. Mr Powdl 
(2 Mort. 608. 4 Ed.) contends that he will not, because the lands are not liaUe y 

ai law^ and equity follows the law. > A ^ /i ..J^/ 1^^ ^^' n^^ 

. ^ Cc) Aliter of simple contract debts, I Wight. 34^ ^''^ • ^""^ 
f// ^ {4) King ▼. SmiA, Sugd. Vend. 44&. 7 Ed, S ^ 

^ («) Maundrell v. Maundrell, 10 Ves. J. 246. ibid 259. 

(/) 1 Jac. 490. This important decision of the Chancellor establishes not 
merely that the wife's right to dower is barred so completely that the purchaser 
cannot require a fine,, but that if she herself be the termor she is compellable tei 
assign. In this case the term vested in her as administratrix. 
(^) Goulds. 147. PI. 67. 
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liament (A), decrees of the courts of equity (i)^ the docketing of 
judgments {k), the registration of deeds (J), an act (m) or commis- 
sion (n) of bankruptcy (unless the purchaser claims the bendit of 
Romilly's act (o), which makes a commission issued^ though after- 
wards superseded, or a docket struck^ constructiye notice) ; the 
mere knowledge of a term's being assigned to attend the inheritr 
ance (p), the witnessing of a deed (q)y do not operate as notice. 
But public acts of parliament, lis pendens (r) under certain modi- 
fications (s), reference, in an instrument which is essential ta the 
making out of the title of the piirchaser, to another fact or instru- 
ment (t)f or sufficient information to put him on his inquiry (u), as 
knowledge of the legal estate (v\ or the possession of the title 
deeds (u;), or of the land itself (ar), being in a third person ; — any 
of these things cute notice. 

It remains to speak of the doctrine of presumptions with re- 
ference to the surrender of terms (xx) ; — a department of the learning 
into which much uncertainty has been unhappily infused,, in con* 
sequence of the courts of law having bottomed some late decisions 
on principles which are not, perhaps, a legitimate foundation of 
legal adjudication. 

The cases referrible to this learning are capable of classification ; — 
1. Those in which an actual surrender has been made^ but only 



(A) 2 Ves. 480. (0 Toth. i5. 

{k) 2 Cha. Ca. AT, t 

(/) AUtettM the purchaser search the register, I Seh. and Lef. lt)3» 

(m) 2 Vera. 599. (»} 7 East, 161. 

(o) 46 G. 3. c. 135. {p) Sugd. Vend. 748. 7 Ed. 

(q) 1 P. Wms. 393. (r) Toth. 45. 

{») As unless it be coUnsiye, 2 Cha. Ca. 116. or not close and continoed. 
1 Vera. 286. (0 1 Cha. Ca. 287. 

{u) 1 Atk. 489. (v) 2 Freem. 137. PL ]71. 

(w) 13 Ves. J. 114. {x) lMer.282. 

{xx) Hie authorities make no difference between terms of years and the 
inheritance with respect to this doctrine : and when, therefore, the former may 
be presumed surrendered, the latter may be presumed reconveyed. See Eng- 
land F. SUide, and Doe y. Sybourae, cited infra, in which the fee was outstand- 
ing, and presumed to be reconveyed. The case of Hillary v. Waller, 12 Ves. 239. 
has, however, led some writers into the gross mistake of supposing, Uiat the 
legal inheritance depends on totally different principles. Tlius in 1 Madd. Chan; 
511. it is observed, that ** the conveyance of a legal estate [read of inheritance], 
has, even in equity, been presumed after a great lapse of time, 140 years for 
instance." And even this decision has been disapproved (See Sugd. Vend. 309. 
6 Ed.) ; but that was because the presumption was raised on a bill filed by a 
vendor for a specific performance of a contract^ to> which the doctrine of pre-^ 
sumptions had never been applied before. 
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collateral evidence of it is producible from whidi a jury can infer 
the fact ; — 2. Those in which no aetaal sonender has been made, 
but the law will presume the fitet from the lapse of time and the 
dormancy of the term, and there h no poiHttve cifcumstance to in- 
fluence the presumption either the one way or the other ; -^. Those 
in which the presumption is obstructed by a positive circumstance, 
as a trust of attendancy, which is not overcome by positive fiftcts 
of an opposite nature, restoring the presumption. 

With the first class we have at present no concern. 

With the second, the general rule is, that after a dokmancy of 
30 years^ an outetanding term» however created, whetfaier by mort- 
gage for years, by w^U or settlement, is, by analogy to tile period 
fixed by the statute of limitations,^ to be presumed surrendered, (y) 
And an express proviso that a term in trustees shall be surrendered, 
when the design of its creation is accomplished, seems to fdrtify the 
presumption, and accelerate the supposed surrender, {z) There 
are, indeed, cases in which this principle has been lost sight of* 
In Doe V. Scot {a\ Lord Ellenborough tieats the doctrine as 
flexible, and dependant on the purposes of justice to be answered 
by presuming a surrender ; — an idea adopted in some later cases* 
But a tide of evils would succeed a breach upon the simple rule 
which has been laid down, and which is reoogmssed by Sir James 
Mansfield in Doe v. Calvert (6), the greatest insecurity to pur- 
chasers, and the ridiculous incongruity of a term's being to-day the 
legal estate in the land, to-morrow a nonentity ; — continuing, ex- 
tinguishedy resuscitated, according to arbitrary undefini^ notions 
of justice, which are to vary with the ever-varymg forms of particular 
cases, (c) 

With respect to the third class, it i& consonant to first principles. 



iff) See Doe t. Calrert, 5 Taunt. 171., where Sir J. Mansfield ssidhe luid never 
known a ewe in which a shorter time than 20 years had heen held sufficient. 8ed 
lid. ne^ note» 

•• (») When trustees are directed to convey to a devisee on his ifttaining 21, 
it has been hdkl, that the jury may presume a conveyance At any time afterwards, 
tkongh considerahly less than 20 years. England v. Slade, 4 T. R. €82. The 
prind{4e of that case obvknisly applies to the proposition in the text. It is sm- 
gular that hi Doe y. Syboum, 7 T. Rep, 2., th^ identical point on the same will 
was raided and determined in the sftme way without any allasion .to the previous 
decision^ though it occurred only four years before. 

(a) 11 J£ast, 478. {h) Sup. 

(<) If (said the Lord Chancellor^ in the late case of M<^ v. Smith, 1 Jac. 4S0.) 
it is now to be held that terms are surrendered iecmae they are satisfied, there 
will be an end to all that the court has been doing upon this subject for a long 
time past. 
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that what may be done, mvf mder circurMtances be presumed to 
be dcnie ; conBequently, as a tenn, notwithstanding it has been as- 
signed to attend, may be surrendered to the owner of the freehold, 
a surrender of it may 'be presumed. But it must be remembered, 
that the declaration 0f the trust of such a term, by being incom- 
patible with its legal none^^istmce^ involves a virtual inhibition of 
a suxrender ;. and a eirciiinstaace to countervail it, ought to be of 
the most unambiguouA oompkxion; as. an enjoyment inconsistent 
with the existence of the tenn, disavowal of the tenancy thereunder 
.by an attempt to bar it, &c. 

Hence, until recendy, it was understood, diat when once a term 
had been assigned to attend the inheritance, a presumption of sur*- 
render never could arise merely from the lapse of time, and the 
inter?ention of drcumstances or transactions which occurred without 
any mes^on of, or reference to the term. For the ground of that 
presumptbn being understood to be the intention of the parties, 
the implication of law was, according to the maxim, expressum 
fadt cessare taciturn^ prevented by the express dedaration of the 
beneficial owner. And when the term had become attendant on the 
inheritance, it of course followed it ad infinitum in all its modifica(- 
tions ; and did QOt, therefore, oease to be attendant, merely because 
it was unnoticed in a subsequent settlement, or because it was not 
again . assigned on the sale of the lands, altiiough by that assign- 
ment -some advantages might (as we have seen) have been produced. 
Such Wds the doctrine. 

But in the case of Doe v. Hilder {d)y a term, which in 1779 was 
aiiiffned to tUtend, was in 1819 presuined to be surrendered; the 
grounds of the determination being the lapse of time, and die oe- 
curreace of a marriage settlement and a mortgage in the meanwhile, 
without any notice of the term. The Lord Chief Justice, however, 
added some general arguments by analogy, assimilating the pre- 
sumption of surrender in the principal case to that which arises in the 
case of a mor^;agor and mortgagee in ejectment, removing the term 
which the former would make an obstacle to the latter's lecovering 
the lands. But this argument seems to me to proceed on an ^- 
roneous assumption ; for the authorities appear to wairant the 
substantive unqualified proposition, that a mortgagor shall not dis- 
pute the title of his mortgagee ; and if he be precluded from calling 
it in question in any case, it must be shewn by those who lefer die 
mortgagee's recovering in ejectment, when there is an outstanding 

(«0 2 Bar. and Aid. 782. 
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term, to the doctrine of preaamptive surrender^ that under whatever 
circumstances that term may exist, it shall be presumed to be sur- 
rendered. To put^ therefore, the strongest case :-— Suppose it 
were ass^ed to attend the inheritance just befoie the mortg^e, 
and the mortgagee brings ejectment ^lortly after, nothing having 
intervened in the meantime by which the term could have been 
noticed — does the mortgagee recover in this case on account of the 
term's being surrendered, if its existence be felied on by the mort- 
gagor? If so, there must be an avowed abandonment of every 
principle ; for surely when the presumption is raised at the trial, 
the absurdity will not be contended for, that it is the ^ruii which 
raises it. Yet if no ^ectment be brought, what is more certain thail 
that the term has a legal, efficient, existence?. The inconveniences 
of following the idea which has be«i. mentioned, to its coiise(|xieaces, 
ace too palpable to iieied enumeration. But it must likewise be ad* 
mitted, that it would be unrighteous to allow the mortgagor to 
frustrate the legal remedy of the mortgagee; and the question is, 
whether there are no means of sustaining his action without calling 
in aid the doctrine of presumption. It appears to the writer that 
the more consistent reason for disallowing the mortgagor to set up 
a term in the trustee, would be, that he is estopped and concluded 
from disputing his own conveyance. And though a release does not 
-as such work an estoppel (e), yet, as we have already seen, when 
the mortgage is by any. conveyance by deed indented (/), the prin* 
ciple of estoppel is undoubtedly an adequate cause for precluding the 
mortgagor from disputmg his mortgagee's title, {g^ 

The Chief Justice fortified his argument by referring to, the 
general principle, that a presumption may arise when it is the most 
general means of accountmg for a state of things, as in those cases 
in which the long enjoym^it of a right of way creates the legal sup^ 
position of a grant ; the long forbearance of it a release. « 

But as this argument assumes that the intervening circumstances 
between the assignment to attend, and the time at which the ex- 
istence of the term was questioned, raised such a state of things 
as could only be accounted for by a presumption of surrender, we 



(e) Sup. 7. (/) Co. Lii.. 45. a. Sup. 7. 

Ig) Tbe analogy of this case to that of landlord and tenant is strong. The 
role respecting the latter has relaaced the strictness of tke aneient law which 
prevented the tenant from ploiiding ml habuit in ta^emeH^f only when the hsaae 
was by deed indented. See Co. Litt. 45. a. But now every tenant 19 precluded 
from disputing his landlord's title at the time of the demise. See Syllivan v. 
Stradling, 2 WUs. 208. ; also I Bar. and' A. 53. 9 Moore's Rep. 130, 143. 
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are thrown back on the g'eneral doctrine already alluded to. Now 
although it is usual and proper to make a new agsignn&ent on every 
new sale of the land, it was for specific purposes only, and not 
from an opinion, that by omitting to do so, ^is valuable outwork 
of the title would be exposed to demolition by the doctrine of pre- 
sumptions. And in marriage settlements, when there are none of 
those objects to attain, it has never been customary to assign out- 
standing terms afresh, or in any way notice them. When we con- 
sider, that if the term be attendant at the time of the settlement, 
the immediate effect of the latter is merely to newr-modify the in- 
heritance ; and that by the nature of the trust the term must wait 
as well upon the various minor estates into which the fee-simple is 
distributed, as upon the fee in its ori^nal undivid^ form; it follows, 
that the only legitimate ground for presuming a surrender from the 
circumstance mentioned, — namely, an adverseness of possession in 
the cestuique trust, or (which is the cause of such adverseness) an 
inconsistency in the limitations of the settlement with the continu- 
ing trusts of the term, — was. wanting to the argument we are ex- 
amintng. 

But further, the court was avowedly inflaenced by the equitable 
doetrine of postponing elaims to a right equally equitable; which, 
though of subsequent accruer, is aided by the possession of the 
legal estate. But although in certain instances the courts of law re- 
cognise trusts, it was going farther than any known legal priacipies 
of adjudication warrant, to get rid of a term by a pcesumption of it» 
surrender on consideration of an entirely equitable nature. Yet this 
reason is one of the main pillars of Doe v. Hilder» 

The circumstances in Doe v. Hilder were not, therefore, such as> 
in the strictness of legal construction, a presumption of surrender 
could be founded on. Still, however, a& an enjoyment inconsistent 
with the term, or disavowal of the tenancy under it by an attempt 
to bar it, properly countervails the presumption resulting from the 
deiclaration of attendancy (A) : by parity of reason, it is conceived, 
that a combination of other circumistances may be powerful enough 
to overcome it. As if the cestuique trust direct the terkn. whick has 
been assigned to attend, to be surrendered, or if there be no such 
positive, but only a circumstantial evidence of the same intent, as by 
an assignment of a subsequent or more recently created term to a 
trustee for the purchaser to attend the inheritance and bar the 
dower of the vendor's wife, the courts may presume a, surrender. 
It certainly should seem that the fact indicating an intention to 

(A) Sugd. Vend. 406. 7 Ed. 
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merge the prior attendant tenn, is eqaivalent to an express declara- 
tion, — nay stronger, — for if a direction that a term shall be sur- 
rendered be not followed up by an actual surrender, an alteration 
of intention may possibly be the ascribed cause ; — but this objection 
does not apply to the fact above mentioned ; — and as the sole utility 
of the second tenn depends on the removal of the first, in conse- 
quence of the wife's equity under it being equal to the purchaser's, 
the inference of intent is irresistible. From the period, therefore, 
at which the counteracting manifestation of intent appears, the pre- 
sumption of law consequent on the original declaration of trust 
ceases; and the outstanding term being therefore reduced to the 
same condition as a satisfied term never assigned, the conclusion 
is, that the time which has has been fixed by the abote noticed 
analogy, begms to run, and that in 20 years it must be presumed 
to be surrendered. 

We may conclude this important topic by observing, that the 
practice of exceptmg the term which is assigned . to attend, as an 
incumbrance, h^a been condemned, on the ground of its being a 
protection, not an incumbrance, (i) And when the term is assigned 
by a separate deed, it is certainly improper — at all events incon- 
sistent with the object of a separate deed, to notice it in the cove^ 
nants ; because in an ejectment by the beneficial owner, it would 
appear on the face of the conveyance, that the legal estate is in a 
tiustee. Still, however, when it is considered, that cot^ants raise 
a commoii-law liability, that abstractedly from those objects and 
consequences which are purely of equitable cognisance, the term is 
unquestionably comprised in the specified incumbrances against 
which the purchaser is indemnified, and that every term is at law 
in grossy the censured practice seems to have proceeded on solid 
grounds. But of course the plaintiff in such an action would obtain 
only nominal damages ; and ^e improbability of the omission 
being ever taken advantage of, is abundant reason for confining the 
exception of an outstsmding term as an incumbrance, to those in- 
stances in which the inheritance is conveyed, and the term assigned 
in the same instrument. 

(0 Sugd. Vend. 403. 7 Bd. 
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PRECEDENT III. 

BY A DEVISEE IN TRUST FOR SALE AFTER THE 
DEATH OF CESTUIQUE TRUST FOR LIFE, WITH 
THE SURRENDER, BY AN EXECUTOR, OF THE 
MOIETY {a) OF AN OUTSTANDING TERM, THE 
OTHER MOIETY OF WHICH HAD MERGED. 

This Indenture made, this, &e. 
L Parties, between R. Roberts, of, &c. of the first 
part, J.Jordan, of, &c. of the second part, 
and H. Herbert, of, &c. of the third part: 
n.Reci- ** Whereas, by indentures of lease and re- 
lease bearing date respectively oA the 
and days of May, 1803, the release 

L Lease being made between T. Talbot of the one 
i^fw^sub. part, and J. Jacob (since deceased) of the 
rent- othcr part, for the valuable considerations 
therein expressed, the hereditaments here- 
inafter described were conveyed to and to 
the use of the said J. Jacob and his heirs, 
but subject as therein mentioned to a rent- 
charge of 50/. to M. Matthews for her life : 

2. Annul- And WHEREAS the Said M. Matthcws died 

tant*s 

death, some time in the year 1805, and the arrear^ 
of the said rent-charge were paid up to her 

3. Devise death : And'' whereas (1) the said J. 

to trustees ,-, -i •■ i_ 

iutrnst Jacob by his will, dated on the day 

(a) The follawipg facts likewise characterise this precedent, — 
viz. a sale by auction, and a part payment of the consideration 
money thereat. 
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of 1807, and duly executed and attested 
" for passing real estates," devised the said 
hereditaments to the said R. Roberts and to 
H. Jordan (since deceased) and their heirs (2) 
fortesu- upon trust as therein mentioned for his son 

tor B toil) *■ 

w^d^ G. Jacob for his life ; and after his decease 
JJ^Ji^upon further trust that they or the survivor 
of them should, as soon as conveniently 
might be after the death of his said son, 
sell the said hereditaments, either by public 
auction or private contract, and together or 
in parts, for the best price that could be 
got for the same ; and the said testator di- 
rected that the money arising therefrom 
should be paid to the said trustees or the 
survivor of them; and that the receipts 
which should be given by them or him for 
such money, should be a legal discharge to 
the person or persons paying the same (3) : 
4.De«tho£AND WHEREAS the Said J. Jacob died 

testator. 

some time in the year 1808, without having 
altered or revoked his said will (4), which 
has been proved by the executors thereof 

5. ofCes-in the prerogative court of Canterbury : And 
tnwtfor WHEREAS the Said G. Jacob died on the 

fife. 

6. Of one day of , 1809 (6): And whereas 
touBtoes. the said H. Jordan died on the day 

of ,1810, whereupon the legal estate 

in the whole of the said hereditaments sur- 
vived to the said R. Roberts (6) : And 
WHEREAS the said R. Roberts, as such sur- 
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viving trustee, caused the said hereditaments 
to be put vip for sale by public auction 
at , in the said county of , whereat 

7. Saiei7 the said H. Herbert attended, and having 
bid the sum of £ for the purchase of the 
said hereditaments, as hereinafter expressed, 
was declared the highest bidder for the 

Deposit, same (7), and then paid down the sum of 

ra.Tcatei.£ as a deposit (8): Now this inden*- 
TURE WITNESSETH, that in pursuancc of 
the said contract, and in consideration of 

Purchase, the sum of £ of Sterling money, (as 

to the sum of £ , part thereof already 
paid by the said H. Herbert, by way of de- 
posit as hereinbefore mentioned, and as to the 
sum of £ , residue thereof, to the said R. 
IJoberts, paid by the said H. Herbert imme- 
diately before the execution of these presents) 
in. full for the absolute purchase of the said 
hereditaments, and the fee-simple thereof, free 
from all incumbrances (except the land-tax 
charged thereon, amounting to the sum of 
£ per annum), the receipt whereof, accord- 
ingly the said R» Roberts doth hereby ac- 
knowledge, and fron^ the sanxe, by virtue of 
the . before mentioned powers, doth also re- 
lease the said H. Herbert, he the said R. Ro- 

Jti'e^rt ^^^ (^® ^^^^ surviving trustee), by these 
presents doth release unto the said H. 
Herbert (in his legal ownership, &c.) [mp. 18.] 

Paroete. and his heirs all, &c. 



I^ 
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V. Apvvt' [Appurtenances, supra, 19.] 

0ced«. [Deeds, Sgc. ibid.'] 

VLHa- To HAVE AND TO HOLD the Said hercdita- 

benduiii* 

ments hereinbefore described, with the ap- 
purtenances to, and to the use of the said H. 

Trustee's Herbert and his heirs (9) ; [covenant by R. 
Roberts, that he has done no act to incumber, 
sup. 61. XV.] 

VII. se- And whereas a term of 1000 years in 

Gondsetof 

nscitais. the Said hereditaments, was created by an in- 
1. crea- denture bearing date on or about the day of 
*^°* , 1789, and expressed to be made, &c., and 

after divers mesne events and assurances, the 
same term was ultimately, by an indenture, 
bearing even date with the hereinbefore re- 
assign, cited indenture of release, and expressed to 
term. bc made, &c., assigned to th^ said H. Jordan, 
deceased, in trust for the said J, Jacob, de- 
ceased, and his heirs, and to attend the inhe- 
«. Assij^. ritance (10) : And whereas the said H. Jor- 
dan, by his will, bearing date on the day 
of , 1809, appointed the said J. Jor- 
dan, his executor and residuary legjitee, 
3. Merger who has proved the said will in, &c. : And 

of the ' * 

term in a. WHEREAS the Said term of 1000 years, m a 

moiety of *' 

the lapds. moiety of the said hereditaments, merged in 
the freehold thereof, under the devise in the 
hereinbefore recited will erf the said J. 

Agree. Jacob (1 1) I but the said H. Herbert is desir- 

ment with \ / ^ ^ /» i 

the trustee ous of havinGT the Said term, in such of the 

ofuie o 

*««• said hereditaments as it now exisb, surren- 
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dered ta bim, which the said J. Jordan, at* 
the request of the said R. Roberts^ hath 
viu. se- agreed to do: And this .indenture fur- 
tatum. THER WITNESSETH, that iH pursiianc6 of the 
same agreement, and in consideration of the 
premises (12), he, the' said J. Jordan, as such 
€!xeci|tor of the said H. Jordan, as aforesaid, 
and at the request of the said R. Roberts, by 
these presents doth surrender to the said 
H. Herbert, such of the hereditaments here- 
inbefore described, as are comprised in the 
said term of 1000 years, and not merged as 
aforesaid, to the intent that the same term 
may be forthwith merged in the freehold of 
the same hereditaments. (13) [Covenant by 
J. Jordan, that he has done no act to incum- 
ber, 61.] In witness, &c. 



(1) If diese recitals be omitted, as they may be without impro- 
{^riety, the deed will commence with the recital of testator's seisin, 
as in Prec. 5. 11. The chief reason for inserting them, is to {Hreserve 
presumptive evidence of the discharge of the rent-charge. 

(2.) Unless there are peculiar circumstances to ibrm the case an 
exception to the general rule, the devise m trust for sale carries the 
fee without any limitation to the heirs of the devisee, (a) 

(3) Sometimes the recital adds, ^' and exempt the purchaser or 
purchasers of the said premises from all necessity of looking to the 
application of his or their purchase-money/' This clause is, of 
course, in the original trusts, but it may, at least, be omitted in the 
recital of them, as its effect is included in the trustee's power of 
giving receipts. It does not always follow, that the purchaser is 
obliged to look to the application of his money, when the trustee is 
not expressly authorised to give receipts. The general rule is, that 

(■a) Doe v. Willim, 2 B. & A. 84. 

G 
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if the trasts are definite and specified, he is obliged (6) ; otherwise 
not. (c) Hence, a charge of debts generally, obviates this necessity. 

(4) The form which this consequential recital assumes with some 
gentlemen, who, instead of stating the proof of the will in a particu- 
lar court, as an independent fact, mention it as a medium of proof, 
that the will has not been revoked, seems objectionable. The least 
reflection shows that the proof is unsatisfactory, and by consequence 
the statement unscientific. For the will may be revoked, so far as 
the devise of the lands in question is concerned, by a conveyance 
and reconveyance ; — by a conveyance to uses, in which the grantor 
takes the resulting use (d) ; nay, at law, even by a mortgage in fee. (e) 

(5) The trustees could not execute the trust during the life of the 
cestuique trust for life ; they could, however, have made a valid sale 
with his concurrence. It is incorrect to say here, as under similar 
circumstances, is sometimes done, " whereupon the said remainder 
in fee upon trust to sell, came into possession ;" — if, as is assumed 
in the present instance, the legal estate is, from the nature of the 
primary trust, for the tenant for life, in the trustees from the begin- 
ning. For then the death of the cestuique trust is only the period 
at which the trust for sale is called into active operation. 

(6) It is scarcely necessary to inform the student, that the dry 
legal estate of the trustee possesses the same legal properties as when 
clothed with the beneficial interest ; and, consequently, the devise to 
the trustees gave them a joint-estate which, on the death of one of 
them, survives to the other. 

* (7) If an agent of the purchaser attended, and paid thie money, 
Ocpress that fact. 

(8) When trustees having a power to sell as they think fit, sell by 
auction, that fact should always be recited, because it is desirable to 
raise every presumption in favour of the fairness of the transaction ; 
and the publicity of the auction carries with it that presumption far 
more strongly than a private contract. 

(9) Since the declaration of use is legally identified with the limi- 
tation of the common law estate, this compendious mode of framing 
the habendum is conceived to be not only neater, but more accurate, 
than when it is followed by a distinct decla^ration of use to the pur- 
chaser. 



(i) 2 Cha. Ca. 221. Show. 313. 
(c) 1 Eq.JCa. Abr. 358. pi. 4. 3 Mer. 310. 
id) Dyer, 143. b. 1 Abr. Eq. 411. Show. Pari. Ca, 154. 
(e) 1 Vem. 329. There are other means of eflTecting such an alteration of estate 
as will work a revocation. See 6 Cruise, Dig. tit. 38. c. 6. 
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10) This condensed mode of reciting the creation and devolution 
of the term attains the proposed object, (the delineation of tLe title 
to it)^ as well as the prolix mode at present in vogue. 

(11) The general principle on which the whole doctrine of merger 
is founded, is the incompatibility of two estates of unequal quantity 
cotemporaneously existing in the same individual ; whence the gene- 
ral deduction, that when a minor estate meets a larger, it coalesces 
with, and becomes extinguished in it. (f) To this rule there are 
some exceptions, which this is not the place to mention. We shall, 
however, notice one of them, as relevant to the circumstance before 
us. Before the statute of uses, the legal freehold which was con- 
veyed to a trustee, did not extinguish in equity any terms which 
might be beneficially vested in him {g) ; it did, however, at law ; and 
consonant to the resemblance between trusts and uses in their fidu- 
ciary state, it is clear that at law a perfect merger of a term is pro- 
duced, when it coincides with the dry legal freehold in a trustee. — 
And when the term itself is, like the freehold, stripped of usufruc- 
tuary ownership, equity can exercise no control over the effect of 
their reciprocal relation, and the extinguishment is consequently 
complete. 

(12) We may omit the nominal consideration to the trustee as of 
no avail. 

(13) This expression of intent is universally adopted ; but it does 
not assist the operation of law, which cannot be precluded when a 
less and larger estate come together, and cannot be produced when 
such estates are separated by an intervening estate. 



(/) 3 Lev. 437. Mr. Maddock's (1 Chanc. d09.) follows the statement of this 

rule, with the tiiily singular proposition, that it holds only where the legal and 

«qiiitable estates are commensurate. 
(^) SeeBut. Co.Litt338.b. 



g2 
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PRECEDENT IV. 

TO USES, ETC., BT DEVISEE3 IN TRUST FOR SALE, 
WITH THE SURRENDER AND ASSIGNMENT (bY 
WAY OF FURTHER ASSURANCE), OF A TERM BY 
A MORTGAGEE FOR YEARS. 

L Parties. This indenture, &c. Between W. Wilson 
of, &€• of the first part, B. Barry and 6. 
Gross, of, &c. of the second part, H. How- 
ard, of, &c. of third part, and J. Jones, of, 
&c. of the fourth part ; 

ii.Reci- [Lease and release in fee to A. Ashton, su- 

tills. ^ ^ 

LLaftt pra, 17J 

purchase ' ■ 

%Ufyrtr [Mortgage by demise for 1000 years, from A. 

*•**• Ashton to W. Wilson, to secure £ , and in- 
terest, supra y 63.] 

3.wm. [Will of A. Ashton, coataining the devise to 
B. Barry and G. Gross, in fee in trust to sell^ 
with power to give receipts, supra, 78*] 

4.Deatfa» [Death of tcstator, &c. ifeW.] 

5. Con- And WHEREAS thc said B. Barry and G. 



tract. 



Gross, in pursuance of the trusts aforesaid, 

have contracted with the said H. Howard, 

for the sale of the said hereditaments as here- 

6.Mort. inafter mentioned, for the sum of : And 

neyaad WHEREAS the Said principal sum of £ is 

interest , 

due. still due to the said W. Wilson, *' on his re- 
cited security," with the sum of £, as an 
arrear of interest in respect thereof, making 
the aggregate sum pf £ , " as the said B. 
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Banry and G- Gross hereby admit;" and it 
Agree- has been agreed between the t^sxd parties 

ment with 

x'^^tt- hereto, that the same sum shall be paid to the 
said W. Wilson, out of the said purchase 
money, and in consideration thereof, he hath 
consented to concur herein to surrender the 
said term of 1000 years to the said H. How- 
ard, in order to merge the same : Now 

lU. Testa- THIS INDENTURE WITNESSETH, that iu pUT- 

tom. 

suance of the recited agreement, and in con- 
sideration of the sum of £ of sterling money, 
to the said W. Wilson, with the consent of 
the said B. Barry and G. Gross, paid by the 
said H. Howard, immediately before the exe- 
cution of these presents, in satisfaction of all 
principal money and interest due to the said 
W. Wilson, on his aforesaid security, the re- 
ceipt whereof accordingly he doth hereby 
acknowledge, and therefrom release the said 
H. Howard, and also the said B. Barry, and 
G. Gross, and in consideration of the sum of 
£ of sterling money, to the said B. Barry 
and G. Gross, at the time aforesaid, also paid 
by the said H. Howard the receipt whereof, 
and also the payment of the said sum of £ 
as aforesaid, making the aggregate sum of 
£ , the said B. Barry and G« Gross do 
hereby respectively acknowledge and declare 
the same to be the full purchase money of 
the said hereditaments, and the fee-simple 
thereof, free from all incumbrances, and from 
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merge the prior attendant term, is equivalent to an express declara- 
tion, — nay stronger, — for if a direction that a term shall be sar- 
rendered be not followed up by an actual surrender, an altetatimi 
of intention may possibly be the ascribed cause ; — but this objection 
does not apply to the fact above mentioned ; — ^and as the sole utility 
of the second term depends on the removal of the first, in conse- 
quence of the wife's equity under it being equal to the purchaser's, 
the inference of intent is irresistible. From the period, therefore, 
at which the counteracting manifestation of intent appears, the pre- 
sumption of law consequent on the original declaration of trust 
ceases; and the outstanding term being therefore reduced to the 
same condition as a satisfied term never assigned, the conclusion 
is, that the time which has has been fixed by the above noticed 
analogy, begins to run, and that in 20 years it must be presumed 
to be surrendered. 

We may conclude thii important topic by observing, that the 
practice of excepting the term which is assigned to attend, as an 
incumbrance, has been condemned, on the ground of its being a 
protection, not an incumbrance, (t) And when the term is assigned 
by a separate deed, it is certainly improper — at all events mcon- 
sistent with the object of a separate deed, to notice it in the cove-» 
nants ; because in an ejectment by the beneficial owner, it would 
appear on the face of the oxiveyance, that the legal estate is in a 
trustee. Still, however, when it is considered, that covenants raise 
a common-law liability, that abstractedly from those objects and 
consequences which are purely of equitable cognisance, the term is 
unquestionably comprised in the specified incumbrances against 
which the purchaser is indemnified, and that every term is at taw 
in grosSy the censured practice seems to have proceeded on solid 
grounds. But of course the plaintifi* in such an action would obtain 
only nominal damages; and the improbability of the omission 
being ever taken advantage of, is abundant reason for confining the 
exception of an outstanding term as an incumbrance, to those in- 
stances in which the inheritance is conveyed, and the term assigned 
in the same instrument. 

(0 SQgd. Vend. 403. 7 Ed. 
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PRECEDENT III. 

BY A DEVISEE IN TRUST FOR SALE AFTER THE 
DEATH OF CESTUIQUE TRUST FOR LIFE, WITH 
THE SURRENDER, BY AN EXECUTOR, OF THE 
MOIETY (a) OF AN OUTSTANDING TERM, THE 
OTHER MOIETY OF WHICH HAD MERGED. 

This Indenture made, this, &c. 

I. Parties, between R. Roberts, of, &c. of the first 
part, J. Jordan, of, &c. of the second part, 
and H. Herbert, of, &c. of the third part: 

iLReci- *< Whereas, by indentures of lease and re- 

tals. 

lease bearing date respectively on the 
and days of May, 1803, the release 

1. Lease bciug Hiadc between T. Talbot of the one 
in fee sub- part, and J.Jacob (since deceased) of the 
rent- othcr part, for the valuable considerations 

eharge. 

therein expressed, the hereditaments here- 
inafter described were conveyed to and to 
the use of the said J.Jacob and his heirs, 
but subject as therein mentioned to a rent- 
charge of 60/. to M. Matthews for her life : 

2. Annm- And WHEREAS the Said M. Matthcws died 
death, somc time in the year 1805, and the arrears? 

of the said rent-charge were paid up to her 

3. Devise death : And'' whereas (1) the said J. 

to trustees 

iutrnst Jacob by his will, dated on the day 

(a) The follawi«g facts likewise characterise this precedent, — 
viz. a sale by auction, and a part payment of the consideration 
money thereat. 
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of 1807, and duly executed and attested 
" for passing real estates," devised the said 
hereditaments to the said R. Roberts and to 
H. Jordan (since deceased) and their heirs (2) 
fortesu- upon trust as therein mentioned for his son 

tor's SOD, ^ 

w^d^ G. Jacob for his life ; and after his decease 
JJ^^L^'^po'^ further trust that they or the survivor 
of them should, as soon as conveniently 
might be after the death of his said son, 
sell the said hereditaments, either by public 
auction or private contract, and together or 
in parts, for the best price that could be 
got for the same ; and the said testator di- 
rected that the money arising therefrom 
should be paid to the said trustees or the 
survivor of them; and that the receipts 
which should be given by them or him for 
such money, should be a legal discharge to 
the person or persons paying the same (3) : 
4.DeathofAND WHEREAS the Said J. Jacob died 

testator. 

some time in the year 1808, without having 
altered or revoked his said will (4), which 
has been proved by the executors thereof 

5. ofCes-in the prerogative court of Canterbury : And 
tnistfor WHEREAS the Said G. Jacob died on the 

fife. 

6. Of one day of , 1809 (6): And whereas 
uustoes. the said H. Jordan died on the day 

of ,1810, whereupon the legal estate 

in the whole of the said hereditaments sur- 
vived to the said R. Roberts (6) : And 
WHEREAS the said R. Roberts, as such sur- 
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viving trustee, caused the said hereditaments 
to be put up for sale by public auction 
at y in the said county of , whereat 

7. saieiiythe said H. Herbert attended, and having 
bid the sura of £ for the purchase of the 
said hereditaments, as hereinafter expressed, 
was declared the highest bidder for the 

Deposit, same (7), and then paid down the sum of 

m. Testae £ as a deposit (8): Now this inden*- 
TURE WITNESSETH, that m pursuaucc of 
the said contract, and in consideration of 

Purchase, the sum of £ of Sterling money, (as 

to the sum of £ , part thereof already 
paid by the said H. Herbert, by way of de- 
posit as hereinbefore mentioned, and as to the 
sum of £ , residue thereof, to the said R. 
Roberts, paid by the said H. Herbert imme- 
diately before the execution of these presents) 
ia full for the absolute purchase of the said 
hereditaments, and the fee-simple thereof, free 
from all incumbrances (except the land-tax 
charged thereon, amounting to the sum of 
£ per annum), the receipt whereof, accord- 
ingly the said R* -Roberts doth hereby ac- 
knowledge, and fronCi the same, by virtue of 
the . before mentioned powers, doth also re- 
lease the said H. Herbert, he the said R. Ro- 

iu'e^V ^^^^ (^® ^^^'^ surviving trustee), by these 
presents doth release unto the said H. 
Herbert (in his legal ownership, &c.) [sup. 18.] 

Parcels, and his heirs all, &c. 
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V. Appar- ^Appurtenances, supra, 19.] 

0ecd«. [Deeds, 8fc. ibid.] 

vi.Ha- To HAVE AND TO HOLD the Said heredita- 

bendiim. 

meats hereinbefore described, with the ap- 
purtenances to, and to the use of the said H. 

Trnstec's Herbert and his heirs (9) ; [covenant by R. 
Roberts, that he has done no act to incumber, 
sup. 61. XV.] 

VII. sc- And whereas a term of 1000 years in 

condsetctf 

recitals, the Said hereditaments, was created by an in- 
1. Crea- denture bearing date on or about the day of 
, 1789, and expressed to be made, &c., and 
after divers mesne events and assurances, the 
same term was ultimately, by an indenture, 
bearing even date with the hereinbefore re- 
«88%n. cited indenture of release, and expressed to 
term. bo made, &c., assigned to the said H. Jordan, 
deceased, in trust for the said J. Jacob, de- 
ceased, and his heirs, and to attend the inhe- 
% A88ig[. ritance (10) : And whereas the said H. Jor- 
dan, by his will, bearing date on the day 
of , 1809, appointed the said J. Jor- 
dan^ his executor and residuary legatee, 
3. Merger who has provcd the said will in, &c. : And 

of the ^ 

term in a WHEREAS the said term of 1000 years, in a 

moiety of *' 

the lands, moicty of the said hereditaments, merged in 
the freehold thereof, under the devise in the 
hereinbefore recited will of the said J. 

Agree. Jacob (1 1) I but the saui H. Herbert is desir- 

ment with ^ ^ 

^ toMtee ous of having the said term, in such of the 
^«™- said hereditaments as it now exisb, surren- 
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dered to bim, which the said J. Jordan, at* 
the request of the said R. Roberts^ hath 
viu. se- agreed to do: And this indenture fur- 

condtes- , 

tatum. THER WITNESSETH, that IB pursuaiice of the 
same agreement, and in consideration of the 
premises (12), he, the' said J. Jordan, as such 
executor of the said EL Jordan, as aforesaid, 
and at the request of the said R. Roberts, by 
these presents doth surrender to the said 
H, Herbert, such of the hereditaments here- 
inbefore described, as are comprised in the 
said term of 1000 years, and not merged as 
aforesaid, to the intent that the same term 
may be forthwith merged in the freehold of 
the same hereditaments. (13) [Covenant by 
J. Jordan, that he has done no act to incum- 
ber, 6L] In witness, &e. 



(1) If ikeae recitals be omitted, as they may be without impro- 
{^riety, the deed will commence with the recital of testator's seisin, 
as in Prec. 5. 11. The chief reason for inserting them, is to {Hreserve 
presumptive evidence of the discharge of the rent-charge. 

(2.) Unless there are peculiar circumstances to ibrm the case an 
exception to the general rule, the devise in trust for sale carries the 
fee without any limitation to the heirs of the devisee, (a) 

(3) Sometimes the recital adds, ^' and exempt the purchaser or 
purchasers of the said premises from all necessity of looking to the 
application of his or their purchasepmoney.'' This clause is, of 
course, in the original trusts, but it may, at least, be omitted in the 
recital of them, as its effect is included m the trustee's power of 
giving receipts. It does not always follow, that the purchaser is 
obliged to look to the application of his money, when the trustee is 
not expressly authoiised to give receipts. The general rule is, that 

(^) Doe v. Will&D, 2 B. & A. 84. 

o 
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if the troste are definite and specified, be is obliged (6) ; otberwise 
not. (c) Hence, a cbarge of debts generally, obviates this necessity. 

(4) The form which this consequential recital assumes with some 
gentlemen, who, instead of stating the proof of the will in a particu- 
lar court, as an independent fact, mention it as a medium of proof, 
that the will has not been revoked, seems objectionable. The least 
reflection shows that the proof is unsatisfactory, and by consequence 
the statement unscientific. For the vnll may be revoked, so far as 
the devise of the lands in question is concerned, by a conveyance 
and reconveyance ; — by a conveyance to uses, in which the grantor 
takes the resulting use {d) ; nay, at law, even by a mortgage in fee. (e) 

(5) The trustees could not execute the trus:t during the life of the 
cestuique trust for life ; they cx)uld, however, have made a valid sale 
with his concurrence. It is incorrect to say here, as under similar 
circumstances, is sometimes done, " whereupon the said remainder 
in fee upon trust to sell, came into possession ;'' — if, as is assumed 
in the present instance, the legal estate is, from the nature of the 
primary trust, for the tenant for life, in the trustees from the begin- 
ning. For then the death of the cestuique trust is only the period 
at which the trust for sale is called into active operation. 

(6) It is scarcely necessary to inform the student, that the dry 
legal estate of the trustee possesses the same legal properties as when 
clothed with the beneficial interest ; and, consequently, the devise to 
the trustees gave them a joint-estate which, on the death of one of 
them, survives to the other. 

" (7) If an agent of the purchaser attended, and paid thie money, 
Ocpress that fact. 

(8) When trustees having a power to sell as they think fit, sell by 
auction, that fact should always be recited, because it is desirable to 
raise every presumption in favour of the fairness of the transaction ; 
and the publicity of the auction carries with it that presumption far 
more strongly than a private contract. 

(9) Since the declaration of use is legally identified with the limi- 
tation of the common law estate, this compendious mode of framing 
the habendum is conceived to be not only neater, but more accurate, 
than when it is followed by a distinct declaration of use to the pur- 

^ chaser. 



(i) 2Cha. Ca. 221. Show. 313. 
(c) 1 Eq.JCa. Abr. 358. pi. 4. 3 Mer. 310. 
id) Dyer, 143. b. 1 Abr. Eq. 411. Show. Pari. Ca. 154. 
(«) 1 Vem. 329. There are other means of effecting such an alteration of estate 
as will work a revocation. See 6 Cruise, Dig. tit. 38. c. 6. 
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10) This condensed mode of reciting the creation and devolution 
of the term attains the proposed object, (the delineation of tl-e title 
to it), as well as the prolix mode at present in vogue. 

(11) The general principle on which the whole doctrine of merger 
is founded, is the incompatibility of two estates of unequal quantity 
cotemporaneously existing in the same individual ; whence the gene- 
ral deduction, that when a nurior estate meets a larger, it coalesces 
with, and becomes extinguished in it. {f) To this rule there are 
some exceptions, which this is not the place to mention. We shall, 
however, notice one of them, as relevant to the circumstance before 
us. Before the statute of uses, the legal freehold which was con- 
veyed to a trustee, did not extinguish in equity any terms which 
might be beneficially vested in him {g) ; it did, however, at law ; and 
consonant to the resemblance between trusts and uses in their fidu- 
ciary state, it is clear that at law a perfect merger of a term is pro- 
duced, when it coincides with the dry legal freehold in a trustee. — 
And when the term itself is, like the freehold, stripped of usufruc- 
tuary ownership, equity can exercise no control over the effect of 
their reciprocal relation, and the extinguishment is consequently 
complete. 

(12) We may omit the nominal consideration to the trustee as of 
no avail. 

(13) This expression of intent is universally adopted ; but it does 
not assist the operation of law, which cannot be precluded when a 
less and larger estate come together, and cannot be produced when 
such estates are separated by an intervening estate. 



(/) 3 Lev. 437. Mr. Maddock's (1 Chanc. 509.) follows the statement of this 

rule, with the truly- singular proposition, that it holds only where the legal and 

equitable estates are commensurate. 
{g) SeeBut. Co. Litt.338.b. 
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HL Testa- deceased (8) : Now, therefore, this in- 

t urn . 

DENTURE WITNESSETH, that in Consideration 
of £ of, &c, to the said 6. Carr, &c. \yid. 
supra y 18.] 

They, the said (9) J. Gay and C. Carr, as 
such devisees in trust as aforesaid, at the re- 
quest of the said 6. Carr (party hereto) (10), 
ly.Oper- by these presents do release, and the said C. 

ative part. *i s. 

Carr, in respect to any right of dower which 
may have accrued to her as aforesaid, by 
these presents doth release (11), and the 
said 6. Carr, by these presentsDOTH grant(12), 
release (13), and confirm, unto the said B. 

BargMn Bamcs, [in his, &c. supra^ 18.] 

Parcels, and his heir& all &c. (Parcels.) 

Appnrten- [Appurtcnanccs, supra^ 19.] 

Dwds. [Clause of deeds, supra ^ 19.] 

Haben- [HABENDUM to the purchascr in fee to uses, 
for barring dower, supra^ 19.] 

Covenant And cach of them, the said J. Gay and 

liy.trus- •' 

C. Carr, as such trustees as aforesaid, and 
also the said C. Carr, as such dowress as 
aforesaid, severally, &c. [Covenant that they 
have done no act to incumber, sup. 60. ix.] 
And the said G. Carr, doth hereby for himself 
and his heirs, covenant with the said B. 
Barnes, his appointees, heirs and assigns, 
that notwithstanding any thing made, done, 
or suffered, by the said J. Gray, C. Carr, G. 
Can*, (party hereto), or the said G. Carr, de- 
ceased, (except as hereinafter excepted), they 
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the said J. Gay, C. Carr, or G. Carr, party 
hereto, now have, &c. [supra, 20.] adding, 
however, to the covenantor's name the names 
of the others whom the covenants embrace. 
Thus, in the covenant for quiet enjoyment, 
say — without any interruption, &c. from the 
said J. Gay, C. Carr, or G. Carr, (party 
hereto) or any person or persons lawfully or 
equitably claiming " any interest in the said 
hereditaments or any of them, or any part 
thereof," through, under, or in trust for the 
said J. Gay, &c. or any of them, or the said 
G. Carr, deceased, (except as hereinafter ex- 
cepted.) In the covenant against incum- 
brances add, — occasioned, &c. by the J. 
Gay, C. Carr, G. Carr, (party hereto) or the 
said G. Carr, deceased, or any person or 
persons lawfully or equitably claiming '' any 
interest in the said • hereditaments, &c. " 
through, under, or in trust for them or any of 
them, or by their or any of their means " or 
default," (except in respect of the afore- 
said annuity of £ ." In the covenant for 
further assurance say—ANB also that they 
the said J. Gay, C. Carr, and G. Carr, (party 
hereto) and their heirs, and every person, 
&c., lawfully or equitably claiming, &c. un- 
der or in trust for them or any of them, or 
V. 1. Cre- the said G. Carr, deceased, shall &c. And 

ation of 

mortgage. WHEREAS (14), by an indenture bearing date 
Term by on or about the, &c. and expressed to 

appoint ^ 

«»«"'• be made between R. Rowe of the one part. 
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and J. James <^ the other part, for the con- 
siderations therein mentioned, . the said R. 
Rowe did appoint and demise, among other 
hereditaments, the hereditaments aforesaid to 
the said J. James, from the day. of the date 
thereof, for the term of 500 years, subject to 
a proviso for cesser on payment by the said 
R. Rowe to the said J. James, of a principal 
sum thereud me&tioned, with interest for the 
same on a day therein named, and since past 
without any such payment having been made, 
by reason whereof the said term became ab- 
2. Money solutc : Ani> WHEREAS the Same principal 

paid, and '. '■ 

term aa- sum, and all interest due thereon, h^^ve been 

«igpaedto * 

attend, sinee paid, and by an indenture bearing date 
on or about the day of , the residue of the 
said term in the said hereditaments was as- 
signed to the said T. Tope, in trust to attend 

s.Tnw- the inheritance : And whereas the said T. 

tee's 

agreement Topc hath agreed, at the request of the said 

to assign * «^ * • 

chSJr's ^* ^^^» (party hereto) to assign the residue 

trustee. ^ \\^q g^id term, so far as the same relates to 

the hereditaments hereby released, to the 

said T. Taylor, upon trust for the said B. 

Second Barnes, as hereinafter mentioned : Now this 

testatum^ ^^v , % 

Ac. INDENTURE WITNESSETH ! SWpva, 60. XII. {o) 

[Assignment, ^a^r^, 61. xiii.] 
Tmatee'e [GoYenant by T. Tope, that he has done 

■coyenant. 

no act to incumber, 61.} In witness, &c. 

(«) Snbstituttngy however, ** m 'pnrsvMnce of this agreementy** for 
^^ m comidsraiion/' Sec. 
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(1) C, Carr is again made a party, because she acts in two distinct 
capacities. 

* (2) The strict legal efifect of these words in a devise like the pre- 
sent, is now suffered by the courts of law to be controlled by the 
nature of the trust ; — a strange (ti)> but established (6) anomaly. 

(3) The trustees are not required by the nature of the trust to 
take the whole legal fee, but only an estate during the life of the 
annuitant, to which, therefore, the antecedent limitation is restrained, 

(4) If the deyise had been merely to. the trustees and their heirs, until 
the son attained twenty«one, and then to him, he would have 
taken a vested remainder, expectant on their estate, which would 
have been but a chattel interest, in consequence of its being bounded 
by fixed determinate limits, (c) And in the present instance it should 
seem clear, that the trustees would not be held to take a base fee, 
determinable by a shifting or executory devise in the son's, but 
either a chattel intere^, or, at the most, an estate pur ati4er vie (d) i 
that being aU which the trust requires. Hence the son, on attaining 
twenty-one, took an equitable interest in possession, subject to the 
annuity, and a legal vested remainder expectant on the chattel real 
or descendible freehold of the trustees. . . 

(5) This statement is proper ; for it has been held that every mil 
and every codicil must be separately attested by three witnesses (e) ; 
and though doubts have been breamed on this doctrine (/), the de- 
cisions, which establish it hsLjt not been overruled. When, however^ 
a codicil is written on the same sheet of paper with the! will, the at- 
testation of the codicil, by three witnesses, establishes the wilf, 
thongh not duly attested, {g) 

. (6) We have already seen^ that if the annuity of J. Carr had 
been a legal rent-charge, this purpose could not have been effected- 
by her releasing the purchased hereditaments only. 

(7) A good title could not be made without the concurrence of 
the trustees ; as they retain the legal estate during the life of the an- 
nuitant* 

(a) See 1 Eden, 119. «t least when the trustees are held to take a chattel in- 
tere«L (5) 1 Burr. 222. 3 T. Rep. 41. 16Ves.491. 

(c) 1 Bar. & Cresw. 721. 2 Brod. & Bing. 349. 

(cD Authority (vid. Warter y. Hutchinson, 1 Bar. & Cresw. 721. 5 Moore, 
143.) favours the former, but principle (the author reiqtectfuUy suggests) the 
latter conclusion ; as the same end (viz. the vesting of the ulterior limitation) is 
attained by it, without any violence to the language of the instrument. This class 
of cases is stUl at sea, tormented by the conflict of old and narrow technicalities, ' 
with equitable principles, and social considerations. 

M Rep. temp. Holt. 742. (/) 2 Ves. J. 228. 3 Burr. R. 1775. 

ig) 16 Ves. 167. 1 Ves. & B. 445. 

II 
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(6) Some gentlemen would add here ('' but which hath not been 
assigned to her.") But we may omit this statement, for as the assign^ 
ment completes the legal title of the dowress, and she has thereupon 
an actual estate {h)y which is not leleasable (as a right) to the owner 
of the inhoritancey the fact which it expresses is evidently involved 
in the description of the subject matter -—an^ right to dower* 

(9) The nominal consideration to the trustees is omitted for rea- 
sons above given, (i) 

(10) The reader will observe, that this descriptive expression is 
not repeated throughout ; as is usually done. For as its only use is 
to identify the individual, it seems ridiculous to adopt it, when by no 
possftMlity, the person to whom it is applied can be any other than 
the party to the instrument. 

(11) As the int^est of the vndow is a mere right, not an estate, 
this release operates by way of extinguishment. Had the dower 
been assrgned to her, she could only have aurrendeied. 

(12) To make as close an advance as possible to accuracy, we may 
throw in the word grant here, as more peculiarly applicable, not only 
to the vendor's vested remainder, but from its generic nature, to the 
transfer of an equitable interest; 

(13) If G. Carr had taken, instead of a vested remamder, only 
an executory interest, this release would have operated by way of 
extinguishment ; for a release by way of enlargement is precluded 
from passing such an inteiest for the same reason that a grant is. 

(14) This is the usual place for introducing the recitals relatiag to 
the term, when it is conveyed by the same instrument with the rahe*t 
ritance. When the term to be assigned is a satisfied term, it would 
be considered inartificial to intiodiioe tbem aaloi^ the retitals which 
respect the title of the inheritance* . . 

(A) Gib. Ten. 26. (i) Sap. 90. (4.) 
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PRECEDENT VII. 

TO USES, ETC. BT TEN^ANTS TN COMMON, WITH A 
DECLARATION OF THE USES OP A FINE, IN 
WHICH AN ANNUITANT CONCURS ; AND WITH 
THE SURRENDER OF A MORTGAGE TERM (1), 
COMPRISING OTHER PROPERTY OF THE VEN- 
DORS. 

This iNDEfCTURE, &c, 

LPArtie*. Between M. Mason, of, &c. and M. his 

wife, and H. Hoare) of, &€• and H. his wife, 

of the first part, E. Emmet, of, &c. of the 

second part^ J. Jacobs, of, &c. and E. his 

wjfe, of the third part, T. Tucker, of, &c. of 

the fourth part (2), F. Farwell, of, &c. of the 

fifth part, and B. Bowles, of, &c. of the sixth 

Uj^ecir part : Whereas, by an indentute (3), bear- 

i.Appoint- ing date on, &c. being", so far as the same is 

release, grounded on a bargain and sale bearing date 

the day mxi before the day of the date of 

f . the s^me indenture, a release of the herejdiT 

tameiit» hereinafter 4e^cribed (4)^ and made 

be(tween E« Eales* of the one pa^, and 

J4 Jacobs, $ince deceaised, of ^e other 

• part, for the valuable co^side]^ation$ there- 

. in expressed^ the same hereditaments were 

appointed and released respectively to, and 
to the uae of the said J. Jacobs^ and his 
heir9. 
gk^ for [Mprtgage of (among others) the said here- 

years. 

H 2 
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ditamente for 1000 years, from J. Jacobs to 
J. Jones, ut supra, 53.] (6) 
3.Mort. And whereas, the said J» Jones duly 

irc6*8 will 

' made and published his last will, in writ- 
ing (6), bearing date on, &c., and appointed 
the said £• Emmet and P, Page executors 
thereof, who duly proved the same in the 

4. Death of court of , On the dayof(7): And WHEREAS 
executors, the Said P. Page died' on the day of : 

5. Mort- And whereas the said J. Jacobs, deceased, 
Wt • by his last will, bearing date on the day of 

, and duly executed and attested, devised 
the hereditaments hereafter described to the 
said M. Mason and H« Hoare, and their 
heirs, equally (8) between them ; but subject- 
to a rent-charge, of £ to the the said E. 
Jacobs, during her life. 

<5. Death. [Death of testator y and probate, ut su- 
pra, 88. 2.] 

>. Cdn- Contract for sale by M. Mason, and H. 
Hoare, to P. Farwell, ut supra, 18.] 

8.Mort- And WHEREAS the said principal sum of 



iicy doe. £ , with the sum of £ for ** an arrear of ** 
interest ifl respect thereofj up to the date of 
these presents, making the aggregate sum of 
£ , is now due to the said E. Emmet, " as 
6uch surviving executor, as aforesaid," to 
A^ree. whom, therefore, it has been agreed between 
m^- the said patties hereto, that tiie purchase 
money aforesaid shall be paid, in considera- 
tion whereof he hath agreed to concur herein^ 
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^Arn»*^ for the purpoae her^eafter mentioned ; and the 
*n^t«* said J. Jacobs and E. his wife have also 

to concnr 

4ii«finc agreed, respectively, to concur herein, and in 
a fine to be levied as hereafter, mentioned, in 
order to extinguish the aforesaid rent-charge, 
and generally it hath been agreed> that the 
i^d purchased hereditaments shall be con- 
veyed to the said F^ Farwell to the uses here- 
in. Testa- after appearing : NOMT THIS INDENTURE WIT- 
:n^£sseth, that in pursuance of the said 
agreement, and in consideration of the sum 
of £ of sterling money to the said E. Em- 
Payment met, '* as such surviviug executor as afore- 

of the pur- o 

^^"^"^ said," paid by th^ said F, Farwell, at the 
emecotof. rcquest of the said. M^ Mason and H. Hoare, 
immediately before the. e^eqution of these 
pre»»ts. in part «,tis&oti<» »f tte ..id pm- 
cipal money and interest, thQ receipt of wliich 
said sum of £ the said E. Emmet doth 
hereby acknowledge; and release from the 
same the sakl F. Farwell>. and also, the said 
M» Mason and H« Hoare respe<;tively i and 
the payment whereof, and thM the same is in 
full for the absolute purchase of the said he- 
reditaments herein$ilber described,. '^ and the 
fee-simple thereof," fre^e from all incum- 
brances, the said M. MasoQ and H. Hoare 
ly. Opcr- hereby admit, and from the same sum respec- 

atirepart. •' * 

tively release the said F. Farwell"; they, the 
K Aeiem said M* Masou and H. Hoare, by these pre- 

bjr en- . 

iBifipemcnt. Bents DO R£L£ASb£> ^tud the said £« Emmet, 
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ZA -such sumving exeeatar as aforesaid^ to 
the intent to merge the aforesaid tefm 6f 1000 
yesirs, at the request of the said M. Mai^coi 
and H. Hoare, by these preiseats doth sur- 
^.Sdrren- READER, and the Bald J. Jacobs and E. his 
wife, to the intent to extinguish the said rent- 
charge of £ , devised to the said E. Jacobs 
3. Release M aforesaid, by these presents do release 
gmSS"*" unto the said F. Far\^eH- [Reference to the 
bargain and sale— the bargainors, M. Mason 
and H. Hoare, supra^ 15—59.] and to his 
heirs. [^Parcels,'] {Appurtenances ^ ut su- 
pra, 19.] Deeds, ibid.] 
v.^Haben- [Habendum to F. Farwelly ifi ftt to tzses for 
^ '• barring dower, ut supra, l9, 20.] 
Vi.Reci- AiTD WHEREAS in further performance of 
acknow-^ thii afbresaid agfeement, the said IVf. Mason 
trfaftfl^. and M. his wife, H. Hoare and Hi his wife, 
• and J. Jacobs and E. his wife, have, on the 
• day of the date of these presents> respectively 
• acknowledged one fine sur conuzance de 
. dr6it come ceo to be levied unto the said 
T. Tucker of (among other hereditaments) 
the hereditaments hereinbefore described (9), 
and the said fine is intended to be perfected 
with all convenient speed, and entered upon 
record in his Majesty's court of common 
pleas at Westminster, and to be proclaim- 
ed (10) according to the statutes in that 
VII, Fur- behalf: Now this ii»DENTtjRE further 

ther testa- 

^■*- WITNESSETH, that fcN? the considerations 
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aforesaid, the said M. Mason and M. his 
wife, H. Hoare aud H. His wife (11), and 
J. Jacobs and £• his wife, according to their 
respective interests, do hereby declare, and 
the said T. Tucker doth hereby admit, that 
the said fine, '^ so acknowledged and to be 
levied as aforesaid," is intended to include, 
among other hereditaments, the heredita* 
n^ents hereinbefore described, to enure to the 
Dedara- uses hereinbefore limited, and in confirma- 

Von of the 

uses of the tiou , (.1 2) of the insuHUice hereinbefore made, 

fine. ^ ' 

and to the intent, so far as respects the 
♦ The said M, Mason * and H- Hoare,* to extin- 

foivci, .11. . .1 1 .1 

guish their respective rights to dower in the 
said hereditaments, and as to the said J. 
Jacobs and £* his wife, to extinguish the 
rent-charge so devised to the said E. Jacobs 
as aforesaid. 
VIII. Co- rCovenant by E. Emmet with F. Farwell, 

TenamtB. . 

1. By that he has done no act to incumber, supra, 

mort- /»! 1 
gagee. 01. J 

2. By an- And the Said J. Jacobs doth hereby, for 
huabwd. himself and his heirs, covenant with the 

said F. Farwell, his appointees, heirs, and 
assigns, that they the said J. Jacobs and 
his said wife have not, nor has either of 
them, made, done, or suffered, any thing 
whereby the said hereditaments, or any part 
thereof, can remain in any manner subject 
to the said rent-charge of /. or any ar- 
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A. l^or. tiie rdars tkeareof : . And each of them^ the said 

title by 

yendore. M. Masoh and H* Hoare, to the value of 

r 

one uadivided HKHety only of the «aid here- 
ditam^its hereinbefore described^ doth here- 
by, for himself and his heirs, covenant with 
the said F. Farw^U, his appointees, heirs,. 
. and assigns, thiat notwithstanding any thing 
. made, done, or suffered, by the said M.. 
; Mason, or H. Hoare, or the said E. Emmet, 
J. Jones, deceased, J. Jacobs, party hereto^ 
or E. his wife, or by the siaid J. Jacobs, de?- 
ceased, except as hereinafter is excepted,. 

they the said M. Mason and H. Hoare naw 
have^ &c- \vid. suprUy 20. and 94 — 6.] In 
witness, &c. 



(1) Another precedent of a surrender in \ht same instrument witb 
the release is given, because it may with propriety^ assume the fol- 
lowing form, in which it is apparently embodied with the conveyance 
of the fee. It is within my design to instance those varieties which 
ttrise from the taste of the draftsman, as well as thoie which are 
produced by different combinations of circumstances. 

(2) It is usual to make the conuzeeof a fine, and the demandai\t 
in a recovery, parties to the conveyance in which the uses are de- 
clared. Of course, however, it is not necessary, even when the uses 
6f the deed depend on their seisin. ; for that is vested in them as> 
the result of those fictitious suits in which they are the plaintiffs. 

(Z) Conveyancers of modern times advise us in recitals not to 
predicate the nature of the assurance, but to leavB its operation to 
be inferred from its form ; with the exception, however, of a lease 
and release. 

(4) Partly for the reason given in a preceding note, partly from 
its intrinsic inaccuracy, I object to the usual mode of reciting a 
lease and release when the latter assurance is subordinate and 
auxiliary to an appointment in the same instrument. In the ab- 
sence of proof to the contrary, it must be assumed that the ap- 
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pointmMt k vaUd ; said, if ao, the releate by way of Airtiier atemance 
18 not called into action ; and in effect, therefore, is not a release; 
On the same assumption the bargain and sale is likewise precluded 
from opcaration. . How inconect it is, therefore, to affirm that the 
estate was assured by indentures of lease, release^ and appointment^ 
is abundantly clear. 

Another mode of giving this recital, and far more ac^isufate tiian 
the last mentioned one, is to shew that the lease is m one ihstru* 
nent, and the rdease and appomtment in another-^ thus, ** whereas 
by indenture of lease, and indenture of release and appointment/' it 
is here observable, that as an indenture may opaute simultaneously 
as A release and assignment, l>y the differebt asturanoe^ respectively 
referring to their appropriate interests, the principle on which this 
form of recital is objected to in respect to appointments, is inap- 
plicable to assignmetUs, 

(5) With, however, this addition in the proviso for cesser,—* viz. 
*^ on payment by tbe said J. Jacobs, his heirs, executors^ adminis'^ 
trators, or assigns, unto the' said J. Jones, his executorSf adminis* 
trators, or assigns ; because both the mortgagor and mortgagee am 
in the present instance dead* 

(6) It is usual to add these words (in writing) in reciting a wiS 
of realty ; but I have rejected them from thence, as being neoe^- 
aarily involved in tlie simple affirmation of a will ; for a testamentary 
act is, in respect to freeholds, a total nullity, both at law and in 
equity, unless it is not only in writing, but attended by particular 
solemnities. But this reason is inapplicable to a will of chattels, 
which, still depending on the doctrines of the civil law, may be 
either written or nuncupati^ie. 

(7) As an administration or probate is void (and by consequence 
the title of a term which depends on it bad), if the court it is ob*- 
tained from has no jurisdiction, it has become a common, and 
certainly a proper practice with conveyancers, to require the will 
to be proved, or the letters granted by the prerogative court, not 
only when there is reason to suspect that there are bond notainlia 
in different dioceses (a), but when, from the lapse of time, or {torn 
other causes, the vendor is unable to preclude, by satisfactory evi'* 
dence, the danger of resorting to an inferior court. The metropolitan 
courts are generally styled, " the Prerogative Court of the Arch- 
bishop of [Canterbury, or York]. 



(a) See the doctrine of the ecclesiastical law vith respect to bmA mtabUia,, 
4 Barn, E. L. tit. Probate. 
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(8) It was long rinee hdd, thai the\roida ^'equally to be d»» 
.vided," would make a tenaucy in common ia a will (l) , and, in^ 
deed, tfaey have been detennined to produce the same effect in a 
oonveyanee to usea, (c) It is now a^tled that the word *^ eqwaUy^* 
alone; does in a will make a t^iancy in common, (d) In conse<- 
quence of the feudal policy which gave construction a leaning in 
favour pf joint^enancies, having oeased to operate, and that 
speeies of modificaUon bemg for several reasons, but more especially 
jm account of the^jiu accrescendiy or right of survivorship, less 
responsive to the wants, and less agreeable tqthe ideas of modem 
times, than a tenancy in common, the courts have struggled witl^ 
and, indeed, subverted the ancient principle, so far as to exclude it 
from devises. 

(9) In a declaration of the uses of either a fine or recovay, the 
lands ought to be described with much minuteness and accuracy, aa 
that description usually guides the jury. 

(10) It may be observed, that although a fine is now, as a matter 
of course, levied with proclamations, they are not essential to the 
effioieiit transfer of the estate of a married woman« («) 

(11) The rules with respect to a direction or dedaration causes 
by. baron and feme, are peculiar and deserving attention. It is 
4nie, genersdly, that a coincidence in their dedarations is requisite 
to difiir validity (/): but this rule is qualified by a distinction 
between the estate and the land; a disagreement in the former, 
though partial only, being fatal; in the latter, vitiating the dis* 
position of so much of the subject matter (so to express myself), as 
the disagreement comprises, (g) On ihis distinction another has 
been grafted. It has been contended, that the disagreement in the 
former case is fatal, only when it relates to the first uses decl^u:ed (A), 
as those are the support of the rest ; and by consequence, whein 
void, , necessarily draw them likewise to the ground. This argu- 
ment is plausible ; but it would not be completely tenable, had the 
{irincif^on which it founds itsplf been that to which it is correctly 
referrible. For admitting the true ground of invalidating 'the con- 
dieting declarations of banm and feme to be the privation of the 
i»ipport of the ulterior uses, still it would apply only to those cases 
in which they were dependent on the prior estate as remainders. 



(6) 3 Rep. 39. 1 Vent. 216—227. (c) 2 Ves. 252. 3 Atk. 734. 

Id) Cro. EUz. 695. lVem.32. C!owp.657. 

(e) 5 Cruise, D«. 207. 2 Ed. (/) 2 Rep. 58. «. Dyer, 146. b, 

(g) 2 Co. 57, 58. Moor, 196. W 1 Prest Conv, 314. 



ifOT«ll,12.] Rekase. 107 

aud coiild, frctttt tke mode of limitation^ enure iti no other way. 
For if the; could take effect as future uses, th^, as they would be 
independent of the anterior limitations^ no rea^n can be deduced 
from this principle for making their anuihihtioii consequent on that 
*df the preceding oaes. . But it is believed the authorities do not 
warrant the idea of the subsequent uses failing from their inextricable 
coAuection ^ith the prior. The cause seemk to be, that one use is 
the consideration of the other ; and that by the disagreement of the 
declarations, tucli consideration fhils. {i} , 

(12) It is material for the student to observe, that the fine, when 
levied, will enure only by way of confirmation ; making that a 
good and unavoidable estate in the purchaser, which would other- 
wise be defea^ibloi atle^st^in part, by the married women, should 
they survive their husbands ; for if the seisin passed to the conuzoc^ 
instead of to the purchaser, the covenants would be entered into 
with the wrong person. 



{\ 



• PREGEDEN*r VIII. 

« . . . : . • ♦ .. • . . • . . ■ 

BY ADf XXECUTOlt, AS THB IJON££ OF A NAKED 

authority (1) in a wjlll jdefeqxively ex- 
jrcuted, witp the concurrence qf the 
hpir and intended cestuique trusts of 
the purchase money. 

This indenture, &c. 
L Parties, between S, Simpson, of, &c. of the first 
part, M. Miatthews, of, &c. of the second part, 
H. Harris, 'of, &c. widow of the third p^rt, 
B. Bird, of, &c. of the fourth part, and Lj. 



J ' i> ' 4 



(0 See Sagd. GUb. Uses, 41. n. 3. 
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iLRed-^ Lloyd, of^ &c. of the fifth part: Whereas 
J. Simpson, htte of , &c. being seised 

in absolute fee-simple by purchase, for a 
valuable consideration^ of the hereditaments 
hereinaf!er described, died on the day 

1. wuu of , leaving an instrument in writing, 

purporting to be his last will, and bearing 

Being a date ou thc dav , whereby he de- 

.life with vised the said hereditaments to his then wife, 

a direction 

J^^«- L. Simpson, for her Kfe, and after her death 
£e d«Sk directed his executor to sell the same, either 
for*^* by public auction or private contract, for the 
best price that could be obtained for the 
same, and to divide such sum equally among 
such of his children as should be then living ; 
and the said testator appointed the said M. 
Matthews executor of his said will, wha 
duly proved the same, on the day 

^Jgj^i of , in the court of : And 

•*®*^**^- WHEREAS, by reason of the said will being 
executed in the presence of two witnesses 
only, the sadd hereditaments have descended 
to the said S. Simpson, the efdlest son of 
the said testator, but he being desirous of 
efiectuating the intention of his said father,, 
Agree- hath agTccd, as heir at law distinctly^, 
the heir, to concur iu the conveyance of the said 
hereditaments in the manner hereinafter 

* 

3. Death appearing (2) z An"d whereas the said 
for fife, L- Simpson enjoyed the said heredita- 
ments during her life, and died in the month 
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lanrfnir of, &C- leaving the said S. Simpson and H. 
Harris, the children of the said testator, her 
4. Con- surviving : And whereas the said M. Mat- 
4beex/ thews, as such executor as aforesaid, with 
the concurrence of the said S. Simpson as 
heir at law as aforesaid, and of him and 
the said H. Harris as such cesbiique trusts 
t)f the 43aid purchase money as aforesaid, 
shortly sinoe contracted with the said B. Bird 
for the sale of the aforesaid hereditaments as 
hereinafter mentioned, for the price of £ , 
''to be conveyed to the said B.^Birdintiie 
m. Testa- masnsw hereinafter appearing ;" Now this 
INDENTURE WITNESSETH, that iu pursuaucc 
iVmttit x)f the said i^eement, and in consideration 
•xecutor. of the sum of £ of sterling money to the 
said M. Matthews, as such executor as afore- 
said, by the direction of the said S, Simpson 
(as such heir at law as aforesaid), and also 
of the said S. Simpson and H« Harris (as 
such cestuique trusts as aforesaid), paid by 
^e said B. Bird, immediately before the exe^ 
cution of these presents, in full for the ab- 
solute purchase of the said hereditaments 
hereinafter described^ '^ and the fee-simple 
tfaereor' free from all incun^ranoes (except 
. the land*-tax), the receipt of which said sum 
of £ the said M. Matthews doth hereby 
acknowledge, and the payment whereof to 
him, they the said S. Simpson and H. Harris, 
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'^ the fiUrmer as such heir at law, and both of 
them as such cestuique trusts as aforesaid/^ 
do hereby admit, and from the same sum^ 
they and the said M. Mattheiirs do hereby 
release tiie .said B. Bird, he the said S. 
Simpson, as such heir at law as aforesaid, 
and also as one of the cestuique trusts under 
jv.oi^ the hereinbefore recited will, by these pre- 

1. Release, sents DaTH RELEASE, and the said M« Mat- 

thews, as such executor as aforesaid, and in 
exercise of the power contamed' in the same 

2. Bai«uiiwill,.by these presents doth bargain and 

SELL (8), and the said H. Harris, as such 

other cestuique trust as aforesaid, by these 

& Goa. presents DOTH. CONFIRM unto the said B* 

"**' * Bird (in his, &c. [supra, 18, the bargainor 

S. Simpson, alone] ). 

And his heirs [ParcelsJ] [Appurtenances, 
' 19.] [Deeds, 19.] Habendum to P. Bird 
in fee [pid. sup. 80. vi.] 
Covenant And oach of them, the said S.Simpson 

by the * 

iMiraad and M. Matdiews, as such heir at law and 

executors, 

executors respectively -as aforesaid, &c. [se- 
verally covenant that they have done no act 
to incumber, 60, ix.] 
v.Bjrthe And each of them, the said S. Simpson- 

cestuique . ^ , 

<*^to. and H. Harris (4), as such intended cestuique 
trusts as aforesaid, severally, from the other 
of them, and as concerning only his and her 
own acts and defaults, and those of the said 
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J. Simpson, deceased, and to tbe extent 
only of his and her share or intended shared 
in the said purchase money under the here- 
inbefore recited will, doth hereby for himself 
and herself, and his and her heirs, covenant 
with the said B. Bird, his heirs and assignsj 
in manner fcdlowing, — that is to say, 
[usual covenants extending to the acts of the 
granting parties and testator (ut sup^ 94^ 95« 
as connected with 20, 21.), that they the 
said S. S. ^c. or one qf them, now have or 
hath in themselves, himself, . or herself, a 
good ri^ht, Sgc. vid. sup. 60.] In witness, 
&c, 

(1) A naked authority, or as it more usually called, a power 
simply collateral, has been, after. some critical remarks on Lord 
Hale's definition (a), defined by Mr. Sugden, to be a power to a 
person not having an interest in the lands, and to whom no estate is 
given, to dispose of or charge the estate in favour of some other 
person. (6) Hence a devise that the executors of testator shall 
sell his lands, exemplifies such a powers Its peculiar character- 
istic is, that unlike other powers it cannot be extinguished either by 
the donee or any other person ; but continues to subsist notwith- 
standing a fine, feoffment, or release, (c) 

(2) In a transaction circumstanced like this, the concurrence of 
the heir is the one point to be regarded, as a will defectively ex- 
ecuted, is, in fact, as to the realty,, no will, (d) Even in equity it 
cannot be medium of putting the heir to his election (e), except in 
one case, and that (which has been at once generally disapproved 
of, and always acted on (/) ) is, where a personal legacy is given to 
the heir with an express condt^um annexed to it ; — he must make 
good the devise of the realty, or give up his legacy, {g) 

(a) Hard. 415. (A) Powers, 48. 4 Ed. 

(c) Co.Litt.237. a.265.b. 

(d) 2 Ves. J. 666. 7 Ibid. 372. 8 Ibid. 492. (e] Ibid. 

(/) 8 Vet. J. 481-492. (g) Boughton v. Boughtom, 2 Ves. 12. 
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{3) The identity of the operatiire words in a bargain and sale by 
executors under a naked authority with the operative words in the 
bargain and sale of a use^ renders it proper to cautioti the student 
against confounding these instruments. They have no resemblance, 
tko«g!i they bear the same name. For besides that the former is 
the execution of a power, it passes the common-law estate. Hence 
two consequences follow, — first, that uses may be declared in it 
to third persons ; — secondly, that it does not require enrolment. 
It isy however, bdieved, that where the bargam ^d sale under the 
naked power in a will is to pass lands in possession, it need not 
be attended with livery of seisin ; for though the language of Lit- 
tleton is, that *^ the executors may sell the tenements sp devised 
to them, and put out the heir, and thereof make 21. feoffment , alien- 
ation, and estate, by deed or without deed, to them to whom the 
sale is made (Ji) ;'* and Lord Coke's commentary on it seems to pro^ 
eeed on the supposition of the necessity of a feoffment ; — in ob- 
serving on the words in italics, his Lordship says, '' and therefore if 
by the custom a man devises that a reversion or other thing that 
lies in grant shall be sold by the executors, they may sell the same 
without deed ; for the vendee shall be in by tiie devisor, and not 
by the executors." (i) The authority for this position is 19 H. 6. 
which it is proper to mention, because Lord Coke previously re- 
marks, ^' that what ^ in Littleton's' time a man might do by custom, 
he may do by the statutes of 32 and 34 H. 8. generally." And it 
would be an unaccountable anomaly if an instrument with livery 
were required when the lands are in possession, while an in- 
strument may be made without that which is the compensatory or 
substitutive ceremony, — viz, sealing and delivery when they are in 
remainder or reversion. 

(4) Persons entitled to the money arising from the sale must 
enter into the usnal covenants for the title (A), except when such 
• money is to be first applied in payment of debts (Z), which are un- 
paid at the time of the SEde. (m) 

(A) Litt. 8. 169. (i) 1 Inst. 113. a. 

W 3 Atk. 264. (/) 3 Ves. 233. 504. 

<m] The reasmn of the ezception evidently requires this quaUfication. 
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PRECEDENT IX. 

TO USES, ETC. IN WHICH THE ORIGINAL VENDOR 
AND A MORTGAGEE IN FEE CONCUR WITH A 
sub-vendor; — ^A rent-charge and an EX- 
ecutory interest are released, and the 
uses of a fine declared. 

This indenture, &c* 

L Parties. Between R. Rogers, of, &c. of the first 

part, H. Hughes, of, &c. and M. his wife of 

the second part, J. Jones, of, &c. of the third 

part, widow, W. Hughes, of, &c. of the fourth 

part, R, Rumsey, of, &c. of the fifth part, S. 

Shelley, of, &c. of the sixth part, P. Plowden, 

of, &c. of the seventh part, and N, Newland, 

of, &c. of the eighth part. 

u. Reci- [Lease and release in fee to W. Hughes y rfe- 

X. Lease ccosed. with titses to bar dower ^ ut supra, 52. but 

and release _ . 

to uses. y)ith a power of appointment ^ not only by deed, 
but " by his last will or testament^ or any co- 
dicil or codicils thereto, to be severally signed 
and published as therein mentioned."] (1) 

2. Mort- [Mortgage in fee by lease and release (2), 

from W. Hughes to R. Rogers, ut supra, 53.] 

3. Will. And whereas the said W. Hughes by his 

la3t will, bearing date on, &c., and duly exe- 
cuted and attested " in the presence of three 
witnesses, as required by law, for passing 
- real estates, and also as required by the 
power contained in the hereinbefore first re- 
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^.^oT,%htr^BrB thereof: . Ani> each of tfaem^ the said 

title by 

vendora. M. Mason and H* Hoare, to the value of 
one undivided moiety only of the «aid here- 
ditaments hereinbefore described, doth here- 
by» for himself and his heirs, covenant with 
the said F. Farweil, his apfK^ntees, heirs^ 
. and assigns/ that notwithstanding any thing 
. made, done, or sufficed, by the said M .. 
: MssoQ, or H. Hoare, or the said £. Emmet, 
J. Jones, deceased, J. Jacobs, party hereto, 
or £. his wife, or by the i^d J. Jacobs, de^ 
ceased, except a^^ hercinafter is excepted, 

they the said M. Mason and H. Hoare now 
have, &c. [vid. supra, 20. and 94 — 6.] In 
witness, &c. 



(t) Another precedent of a surrender m th& same instrument witfe 
the release is given, because it may with propriety assume the fol- 
lowing form, in which it is> apparently embodied wUJi the conveyaacc 
of the fee. It is within my design to instance those varieties which 
orise from the taste of the draftsman, as well as tho^ which are 
produced by different combinations of circumstances. 
. (2) It is usual to make the conuzeeof a tae, and the demandant 
m a recovery, parties to the conveyance in which the uses are de- 
clared. Of course, however, it is not necessary y even when the uses 
6f the deed depend on their seisin ; for that is vested in them as. 
the result of those fictitious suits in which they are the plaintiffs. 

(3^ Conveyancers of modern times advise us in recitals not to 
predicate the nature of the assurance, but to leave its^ operation to 
be inferred from its form ; with the exception^ however, of a lease 
and release. 

(4) Partly for the reason given in a preceding note, partly from 
its intrinsic inaccuracy, I object to the usual mode of reciting a 
Tease and release when the latter assurance is subordinate and 
auxiliary to an appointment in the same instrument. In the ab- 
sence of proof to the contrary, it must be assumed that the ap- 
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pointmefit is valid ; and, if ao^ the releate by way of fiirtjier ateufance 
is not called into action ; and in effect, therefore, is not a releasie; 
On the same assumption the bargain and sale is likewise piecluded 
from operation. . How incorrect it is, therefore, to affina that the 
estate was assured by indentures of leasef release, and appointmenty, 
is abundantly clear. 

Another mode of giving this recital, and far more acbufate than 
l^e last mentioned one, is to shew that the lease is in one instru* 
ment, and the release and appomtment in anothar— thus, ** whereas 
by indenture of lease, and mdenture of release and appointment/' it 
is here observable, that as an indenture may operate simultaneously 
as a release and assignment y lay the different assurances respectively 
referring to their appropriate interests, the principle on which this 
form of recital is objected to in respect to appointments^ is inap- 
plicable to assignments. 

(5) With, however, this addition in the proviso for cesser, — viz. 
**' on payment by t]ie said J. Jacobs, his heirSy executors^ adminis" 
trators, or assignsy unto the said J. Jones, his executor s^ adminis* 
tratorsy or assigns ; because both the mortgagor and mortgagee are 
in the present instance dead. 

(6) It is usual to add these words (in writing) in reciting a wiS 
of realty ; but I have rejected them from thence, as being neces- 
sarily involved in the simj^e affirmation of a will ; for a testamentary 
act is, in respect to freeholds, a total nullity, both at law and in 
equity, unless it is not only in writing, but attended by particular 
solemnities. But this reason is inapplicable to a will of chattelSy 
which, still depending on the doctrines of the civil law, may be 
either written or nuncupati^. 

(7) As an administration or probate is void (and by. consequence 
the title of a term which depends on it bad), if the court it is oib<- 
^ned from has no jurisdiction, it has become a commcm, and 
certainly a proper practice with conveyancers, to require the wiU 
to be proved, or the letters granted by the prerogative court, not 
only when there is reason to suspect that there are hcmd notabilia 
in different dioceses (a), but when, from the lapse of time, or from 
other causes, the vendor is unable to preclude, by satisfactory evi<^ 
dence, the danger of resorting to an inferior court. The metropolitan 
courts are generally styled, " the Prerogative Court of the Arch- 
bishop ©/[Canterbury, or York], 



(a) See the doctrine of the ecclesiastical law vitb respect to botiA mtabHiax 
4 Burn, E. L. tit. Probate. 
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(8) It was Idc^ rince hdd, that the^Rnoids ^'eqnalfyto be di- 
vided/' would make a tenancy in common in a will (b) , and, in^ 
deed, tbey Iiave been determined to pcodnce the same effect in a 
eoni^ijance to uses, (c) It is now a^ed that the word ** equally^" 
i\aoe\ does in a will make a tenancy in common, (d) In conse«- 
quence of the feudal policy which gave construction a leaning in 
fa»cur fif jot)i#«^enancfes, having ceased to operate, and that 
speeias of modification being for several reasons^ but more especially 
oo account of th^ jus aecrescemdif or ligkt of survivorship, less 
nspbnsive to the wants, and less agreeable to, the ideas of modon 
times, than a tenancy in common, the courts have stn^led with, 
and, indeed, subverted the ancient principle, so far as to exclude it 
£nom devises. 

(d) In a declaration of the uses of eith» a fine or recovery, the 
lands ought to be described with much minuteness and accuracy, as 
that description usually guides the jury. 

(10) It may be observed, that although a fine is now, as a matter 
of course, levied with proclamations, they are not essential to the 
efficient transfer of the estate of a mairied woman* («) 

(11) The rules with respect to a direction or declaration of uses 
by. baron and feme, are peculiar and deserving attention. It is 
^rue, generally, that a coincidence in their dedatations is requisite 
to ^eir validity (/) : biit Ihiis rule is qualified by a distinction 
between the estate and the land; a disagreement in the former, 
though partial only, being fatal; in the latter, vitiating the dis^ 
position of so much of the subject matter (so to express myself ), as 
the disagreement comprises, (^f) On ihis distinction another has 
been grafted. It has been contended, that the disagreement in the 
former case is fatal, only when it relates to the first uses declared {h), 
as those are the support of the rest ; and by consequence, when 
void, . necessarily draw them likewise to the ground. This argu- 
ment is plausible ; but it would not be completely tenaUe, had the 
principle on which it founds its^ been that to which jt is correctly 
leferritie. For admitting the true ground of invalidating the con* 
fiieting declarations of baion and feme to be the privation of the 
support of the ulterior uses, still it would apply only to those cases 
in which they were dependent on the prior estate as remainderSf 



(6) 3 Rep. 39. 1 Vent. 216—227. (c) 2 Ves. 252. 3 Atk. 734. 

(rfj Cro. Eliz, 695. lVerii.32. Cowp.657. 

(e) $ Cruise, Dig. 207. 2 Ed. .(/) 2 Rep. 58,4. Dyer, 14& b. 

Ig) 2 Co. 57, 58. Moor, 196. W 1 Prest Conv. 314. 
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time aforesaid, by the direction of the said S. 
Shelley, making with the said sum of £600 
the aggregate sum of £4000, the consider- 
ation in the first recited contract, the receipt 
of which said sum of £3500, and the payment 
of which said sum of £500 to the said R. 
Rogers as aforesaid, the said H. Hughes doth 
hereby acknowledge, and from both of them 
respectively doth release the said S- Shelley 

CK there- and P. Plowdcu ; and also in consideration of 
the further sum of £80 of sterling money to 
the said S. Shelley, at the time aforesaid, 
paid by the said P, Plowden, making, with 
the said sum of £4000, the aggregate sum of 
£4080, the full consideration agreed to be 
given by the said P. Plowden, for the pur- 
chase of the said hereditaments, and the fee- 
simple thereof, free from all incumbrances 
(except as hereinafter mentioned), the receipt 
of which said sum of £80, and also the pay- 
ment of the said sum of £4000 as aforesaid, 
the said S. Shelley doth hereby acknowledge, 
and from both of them respectively doth 

IV. Opera- hereby release the said P. Plowden, he, the 

tive part. , Ji 

said R. Rogers, as such mortgagee as afore- 

. said, at the request of the said H. Hughes, 

i.conrcv- and with the approbation of the said S. Shel- 

anceofthe * * 

i^es- i^y^ by these presents doth release, and 

the said J. Jones, to the intent to extinguish 

2. Release his aforcsaid rent-charge of £40, by these pre- 

«n^- sents DOTH RELEASE, and the said W. 

charge. 
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ii.Reci- Lloyd, of^ &c. of the fifth part: Whereas 
J. Simpson, late of /&c. being seised 

in absolute fee-simple by purchase, for a 
valuable consideration^ of the hereditaments 
hereinaf!er described, died on the day 

1. wai. of , leaving an instrument in writing, 

purportmg to be his last will, and bearing 

Being a date ou thc dav , whereby he de- 

.life with vised the said hereditaments to his then wife, 

a direction ^ ' 

^^^^ L. Simpson, for her Ufe, smd after her death 
22 £2i directed his executor to sell the same, either 
for*^^ by public auction or private contract, for the 
best price that could be obtained for the 
same, and to divide such sum equally among 
such of his children as should be then living ; 
and the said testator appointed the said M. 
Matthews executor of his said will, wha 
duly proved the same^ on the day 

•xecuted. WHEREAS, by reasou of the said will being 
executed in the presence of two Mritnesses 
only, the said hereditaments have descended 
to the said S. Simpson, the efdl^t son of 
the said testator, but he being desirous of 
effectuating the intention of his said father,, 
Agree- hath agreed, as heir at law distinctly;, 
tHeheir. to concur lu the convcyancc of the said 
hereditaments in the manner hereinaft;er 
3.Death appearing (2) : Ai^d whereas the said 
for life, L. Simpson enjoyed the said heredita- 
ments during her life, and died in the month 
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UftTinir of» Sec. leaving the said S. Simpson and H. 
Harris^ the children of the said testator, her 

4. Con- surviving: And whereas the said M. Mat- 

tteez-^ thews, as such executor as aforesaid, with 
the concurrence of the said S^ Simpson as 
heir at law as aforesaid^ and of him and 
the said H. Harris as such cestuique trusts 
t>f the ^aid purchase money as aforesaid, 
> shortly sinoe contracted with the said B. Bird 
for the sale of the aforesaid hereditaments as 
hereinafter mentioned, for the price of £ , 
'' to be conveyed to the said B..Bird in the 

m. T68ta- manner hereinafter appearing:"' Now this 

turn, , 

INDENTURE WITNESSETH, that m pursuancc 
Ftagrmttit of the Said i^eement, and in consideration 
«xecutar. of the sum of £ of sterling money to the 
said M. Matthews, as such executor, as afore- 
said, by the direction of the said S, Simpson 
(as such heir at law as aforesaid), aaid also 
of the said S. Simpson and H. Harris (as 
such cestuique trusts as aforesaid), paid by 
die said B. Bird» immediately before the exe« 
cution of these presents, in full for the ab- 
solute purchase of the said hereditaments 
hereinafter described, '' and the fee-simple 
thereor' free from all incumbrances (except 
. the land-tax), the receipt of which said sum 
of £ the said M. Matthews doth hereby 
acknowledge, and the payment whereof to 
him, they the said S. Simpson and H. Harris, 
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Lloyd, of^ &c. of the fifth part: Whereas 
J. Simpson, late of , &c. being seised 

in absolute fee-simple by purchase, for a 
valuable consideration^ of the hereditaments 
hereinaf!er described, died on the day 

of , leaving an instrument in writing, 

purporting to be his last vvill, and bearing 
date on the day , whereby he de- 

vised the said hereditaments to his then wife, 
L. Simpson, for her Ufe, smd after her death 
directed his executor to sell the same, either 
by public auction or private contract, for the 
best price that could be obtained for the 
same, and to divide such sum equally among 
such of his children as should be then living ; 
and the said testator appointed the said M. 
Matthews executor of his said will, wha 
duly proved the same^ on the day 

of , in the court of : And 

WHEREAS, by reason of the said will being 
executed in the presence of two witnesses 
only, the ssud hereditaments have descended 
to the said S. Simpson, the efdl^t son of 
the said testator, but he being desirous of 
effectuating the intention of his said father,, 
hath agreed, as heir at law distinctly;, 
to concur in the conveyance of the said 
hereditaments in the manner hereinafter 
appearing (2): An'd wheheas the said 
L. Simpson enjoyed the said heredita- 
ments during her life, and died in the month 
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Uttvmg of» &c. leaviiig the said S. Simpson and H. 
Harns, the children of the said testator, her 

4. Con- surviving : And whereas the said M. Mat- 

tteez-^ thev^s, as such executor as aforesaid, with 
the ccmcurrence of the said S. Simpson as 
heir at law as aforesaid^ and of him and 
the said H. Harris as such cestuique trusts 
t>f the -said purchase money as aforesaid, 
shortly sinoe contracted with the said B. Bird 
for the sale of the aforesaid hereditaments as 
hereinafter mentioned, for the price of £ , 
^' to be conveyed to the said B..Bird in the 

m. T68ta- masiner hereinafter appearing:" Now this 

turn, 

INDENTURE WITNESSETH, that m pursuancc 
iVmttit t)f the said i^eement, and in consideration 
•xecutar. of the sum of £ of sterling money to the 
said M. Matthews, as such executor, as afore- 
said, by the direction of the said S« Simpson 
(as such heir at law as aforesaid), aaid also 
of the said S. Simpson and H« Harris (as 
such cestuique trusts as aforesaid), paid by 
die said B. Bird, immediately before the exe- 
cution of these presents, in full for the ab- 
solute purchase of the said hereditaments 
hereinafter described, ** and the fee-simple 
thereor' free from all incumbrances (except 
. the land-tax), the receipt of which said sum 
of £ the said M. Matthews doth hereby 
acknowledge, and the payment whereof to 
him, they the said S. Simpson and ^. Harris, 
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'' the f6!rmer as ftuch heir at law, and both of 
them as such cestuique trusts as aforesaid/* 
do hereby admit, and from the same sum^ 
they and the said M. Matthews do hereby 
release thie :said B. Bird, he the said S. 
Simps<Mi, as ' such heir at \x^ as aforesaid, 
and also as one of the cestuique trusts under 
w.op^ the hereinbefore recited will, by these pre- 

1. ReiMe. sents DaTH RELEAsjg:, Slid the said M. Mat- 

thews, as such executor as aforesaid, and in 
exercise of the power contained in the same 

2. Baivsdnwill,.by thesc presents poth baroain and 

and w ftiA 

SELL (8), iand the said H* Harris, as such 

other cestuique trust as aforesaid, by these 
ij Con. presents DOTH, GoiBrFiRM unto the said B. 

Bird (in his, &c, [supra^ 18, the bargainor 

S. Simpson, alone]). 

And his heirs [Parcels.'] . lApptirtenances, 
: " 19.] [Deeds, 19] Habendum to B. Bird 

in fee [wirf. «5&. 80, vi.] 
Wenuit Akb each of them, the said S. Simpson 
iteiraad and M. Matt&ews, as such heir at law and 

executors, 

executors respiectively «s aforesaid, &c. [se- 
verally covenant that they have done no act 
to incumber, 60, ix.] 
v.:^th« And each of them, the said S. Simpson- 
<»wto* and H, Harris (J4), as siich intended cestuique 
trusts as aforesaid, severally, from the other 
of them, djpid as concerning only his and her 
own acts and defaults, and those of the said 
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J. Simpson, deceased, and to tbe extent 
only of his and her share or intended sharesJ 
in the said purchase money under the here- 
inbefore recited will, doth hereby for himself 
and herself, and his and her heirs, covenant 
with the said B. Bird, his heirs and assigns^ 
m manner fcdlowing, — that is to say, 
[usual covenants eMending to the acts of the 
granting parties and testator (ut sup^ 94^^ 95. 
as connected with 20, 21.), that they the 
said S. S. 8fc. or one qf them^ now have or 
hath in themselves^ himself y or herself a 
good ri^ht, Sfc. vid. sup. 60.] In witness, 
&c, 

(1) A naked authority, or as it more usually called, a power 
simply coUaterali has been, after some critical remarks on Lord 
Hale's definition (a), defined by Mr. Sugden, to be a power to a 
person not having an interest in the lands, and to whom no estate is 
given, to dispose of or charge the estate in favour of some other 
person. (6) Hence a devise that the executors of testator shall 
sell his lands, exemplifies such a power* Its peculiar character- 
istic is, that unlike other powers it cannot be extinguished either by 
the donee or any other person ; but continues to subsist notwith- 
standing a fine, feoffment, or release, (c) 

(2) In a transaction circumstanced like this, the concurrence of 
the heir is the one point to be regarded, as a will defectively ex- 
ecuted, is, in fact, as to the realty,, no will, (d) Even in equity It 
cannot be medium of putting the heit to his election (e), except in 
one case, and that (which has been at once generally disapproved 
of, and always acted on (/) ) is, where a personal legacy is given to 
the heir with an express conctt^um annexed to it ; -^ he must make 
good the devise of the realty, or give up his legacy, (jg) 

(a) Hard. 415. (A) Powers, 48. 4 Ed. 

(c) Co. Ldtt. 237. a. 265. b. 

(d) 2 Yes. J. 666. 7 Ibid. 372. 8 Ibid. 492. (e] Ibid. 

(/) 8 Vet. J. 481—492. (g) Boughton v. Boughtom, 2 Ves. 12. 
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(S) The identity of the operative words in a bargain and sale by 
executors under a naked authority with the operative words in the 
bargain and sale of a use^ renders it proper to cautioti the student 
against confounding these instruments. They have no resemblance, 
tkoagh they bear the same name. For besides that the former is 
the execution of a power, it passes the common-law estate. Hence 
two consequences follow, — first, that uses may be declared in it 
to third persons ; — secondly, that it does not require enrolment. 
It is, however, bdieved, that where the bargain ^md sale under the 
naked power in a will is to pass lands in possession, it need not 
be attended with livery of seisin ; for though the language of Lit- 
tleton is, that ** the executors may sell the tenements sp devised 
to them, and put out the heir, and thereof make a feoffment , alien- 
ation, and estate, 5y deed or without deed, to them to whom the 
sale is made (Ji) ;'' and Lord Coke's commentary on it seems to pro^ 
eeed on the supposition of the necessity of a feoffment; — in ob- 
servmg on the words in italics, his Lordship says, '^ and therefore if 
by the custom a man devises that a reversion or other thing that 
lies in grant shall be sold by the executors, they may sell the same 
without deed ; for the vendee shall be in by the devisor, and not 
by the executors." (i) The authority for this position is 19 H. 6. 
which it is proper to mention, because Lord Coke previously re- 
marics, <* that what * m Littleton's' time a man might do by custom, 
he may do by the statutes of 32 and 34 H. 8. generally." And it 
would be an unaccountable anomaly if an instrument with livery 
were required when the lands are in possession, while an in- 
strument may be made without that which is the compensatory or 
substitutive ceremony, — viz, sealing and delivery when they are in 
remainder or reversion. 

(4) Persons entitled to the money arising from the sale must 
enter into the usnal covenants for the title (A), except when such 
' money is to be first applied in payment of debts (0> which are un- 
paid at the time of the sale, (m) 

(A) Litt. 8. 169. (t) 1 Inst. 113. a. 

W 3 Atk. 264. (/) a Ves. 233. 504. 

<m] The return of the ezception evidently requires thift quaUfieation. 
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PRECEDENT IX. 

to uses, etc. in which the original vendor 
and a mortgagee in fee concur with a 
sub-vendor; — ^a rent-charge and an ex- 
ecutory interest are released, and the 
uses of a fine declared. 

This indenture, &c* 

L Partid. Between R. Rogers, of, &c, of the first 

part, H. Hughes, of, &c. and M. his wife of 

the second part, J* Jones, of, &c, of the third 

part, widow, W. Hughes, of, &c. of the fourth 

part, R. Rumsey, of, &c. of the fifth part, S. 

Shelley, of, &c, of the sixth part, P. Plowden, 

of, &c, of the seventh part, and N, Newland, 

of, &c, of the eighth part. 

u. Red- [Lease and release in fee to W. Hughes y flfe- 

i. Lease ccosed. With ttscs to bar dower J ut supra, 52, but 

and release , ^ 

to uses. y;itfi a power of appointment ^ not only by deed^ 
but ** by his last will or testament, or any co- 
dicil or codicils thereto, to be severally signed 
and published as therein mentioned."] (1) 

2. Mort- [Mortgage in fee by lease and release (2), 

from W. Hughes to R. Rogers, ut supra, 53.] 

3. wm. And whereas the said W. Hughes by his 

last will, bearing date on, &c., and duly exe- 
cuted and attested " in the presence of three 
witnesses, as required by law, for passing 
- real estates, and also as required by the 
power contained in the hereinbefore first re- 
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placed to the credit of the said cause, subject 
7. Sale to the further order of the said court : And 

accord- 

"«*y- WHEREAS, in pursuance of the said decree 
or cM-der, the hereditaments hereinafter de- 
scribed were, on the day of ,1818, 
offered for sale by public auction with the 
approbation of the said master, at the , 
in several lots, according to certain printed 
particulars produced at the time of such sale, 
at which sale the said V. Villers was de- 
clared to be the highest bidder and purchaser 

B^rther thereof, at the sum of £, : And where- 
as, by a further report of the said master, 
made in the said cause, and bearing date on 
the day of , the said V* Villiers 

was reported to be the purchaser of the said 
hereditaments, and the said report stands 

^oo&ntk- absolutely confirmed by an order of the 

ecu 

court bearing date the day of : 

9. Ptoher And WHEREAS, bv au ordcr of the said 

order, •' 

court bearing date on the day of , 

the said V. Villers, who by his counsel 
admitted that he was satisfied with the title 
to the said hereditaments, was directed to 
pay his purchase-money into the bank of 
England, with the privity of the accountant 
general of the said court, to be placed to the 
credit of the said cause on or before the' 

10. Fttr- day of : And whereas the said 
tiie pur- V. Villers, in pursuance of the last mention-* 

chase 

■Wiley ed order, did, on the day of , pay 
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into the the sum of £ into the bank of England 
England, with the privity of the said accountant 
general^ and he has obtained for the said 
sum the receipt of , one of the cashiers 

of the said bank, and likewise a certificate 
of the payment thereof under the hand of 
the said accountant general, * and the said 
certificate and receipt have been duly filed 
in the office of the register of the said court 
m. Tes- of chancery: Now this indenture wit- 

tatum. 

nesseth, that in consideration of the sum 
of £ of, &c. paid as aforesaid by the said 
V. Villers, the payment and application of 
which said sum in manner aforesaid^ they 
the said F. Furr and S. Stock do hereby 
respectively acknowledge, and therefrom re- 
lease the «aid V. Villers, they the said F. 
Furr and S. Stock, according to their several 
interests in the said premises, in execu« 
tion of the trusts reposed in them by the 
hereinbefore recited will, and in pursuance 
IV. Opera- of the said recited decree or decretal order, 

iSve part. 

by these presents bo grant and release 
to the said V. Villers [bargain and sale, 
from both granting parties, 59 — 18.] and 
his heirs all [Parcels.^ [Appurtenances^ 19.] 
[Deeds, 19.] [Habendum to V. .Yiikrs in fee, 
80,] [Covenant by F. Furr and S. Stock, that 
they have done no act to incumber, 60. ix.] - In 
witness, &c. 

• See the nature of this officer y 2Madd, 581. 2d JSd, 
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in consideration whereof the said W. Hughes 

hath agreed to concur in these presents, and 

in a fine sur conuzance de droit come ceo of the 

said hereditaments, for the purpose, and in 

13. With the manner hereinafter appearing : And 

chaser for WHEREAS, the othcr lauds dcviscd in the be- 
an mdem- 

"*^ *\x. fore recited will, exclusive of those which are 

ffainst the 

legracies. hereinafter described, are of ample value for 
payment of the said unpaid legacies, and, 
therefore, the said P. Plowden has agreed to 
accept an indemnity out of such lands against 
the same legacies, to be given immediately 

III. Testa- after the execution of these presents: Now 

turn. , . 

THIS INDENTURE WITNESSETH, that in per- 
formance of the recited agreement, and in 
consideration of the said sum of £600 of ster- 
Payment ling moucy (part of the said first mentioned 
mortgage- purchase-mouev of £4000), to the said R. Ro- 

money. '^ *' ^ 

gers, paid by the said P. Plowden, immedi- 
ately before the execution of these presents, 
by the direction of the said H. Hughes and 
S. Shelley, respectively, in discharge of all 
principal money and interest due to him as 
aforesaid, the receipt of which said sum the 
said R. Rogers doth hereby acknowledge, 
and therefi'om release the said P. Plowden, 
and also the said H. Hiighes and S. Shelley, 
and also in consideration of the sum of £3500 
of sterling money, residue of the said first 
Of the on- mentioned purchase money, to the said H: 

ginal pur- * •' 

chase tno- Hughcs paid by the said P. Plowden at the 
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time aforesaid, by the direction of the said S. 
Shelley, making with the said sum of £600 
the aggregate sum of £4000, the consider- 
ation in the first recited contract, the receipt 
of which said sum of £3500, and the payment 
of which said sum of £500 to the said R. 
Rogers as aforesaid, the said H. Hughes doth 
hereby acknowledge, and from both of them 
respectively doth release the said S. Shelley 

Of there- and P, Plowden ; and also in consideration of 
the further sum of £80 of sterling money to 
the said S. Shelley, at the time aforesaid, 
paid by the said P. Plowden, making, with 
the said sum of £4000, the aggregate sum of 
£4080, the full consideration agreed to be 
given by the said P. Plowden, for the pur- 
chase of the said hereditaments, and the fee- 
simple thereof, free from all incumbrances 
(except as hereinafter mentioned), the receipt 
of which said sum of £80, and also the pay- 
ment of the said sum of £4000 as aforesaid, 
the said S. Shelley doth hereby acknowledge, 
and from both of them respectively doth 

ly. Opera- hereby release the said P. Plowden, he, the 

tive part. 

said R, Rogers, as such mortgagee as afore- 
said, at the request of the said H. Hughes, 
LConrey- and with the approbation of the said S. Shel- 

anceoftne ^ 

legal e»- l^y^ ^y tlieSC prCSCntS DOTH RELEASE, AND 

the said J, Jones, to the intent to extinguish 
2. Release his aforcsaid rent-charge of £40, by these pre- 
rent- sents DOTH RELEASE, and the said W, 

cnarge. 
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3. Of the Hughes, to the intent to extinguish his exe- 

executory ^ ^. 

interest, cutory interest under the hereinbefore recited 
will, by these presents doth release (8), 

4.cpnfir* and the said H. Hughes and S. Shelley by 

^asT' *^^^^ presents do respectively release 
AND CONFIRM unto the said P. Plowden, 
[bargain and sale between R. Rogers and H. 
HugheSy of the one part, and P. Plowden^ of 
the other part, 18.] and his heirs. [Parcels.'] 
[Appurtenances, 19.] [Deeds, 19.] [Haben- 
dum to P. Plowden, in fee to uses, to prevent 
dower, ut supra, 19.] 

v.^Reci- And WHEREAS, iu further performance of 

L Fine le- the abovc recitcd agreement, and for the con- 
vied^ . 

siderations hereinbefore expressed, the said 
H. Hughes and M. his wife have, in or as of 
term last, levied to the said R. Rumsey, and 
his heirs, a fine sur conuzance de droit come 
ceo of (inter alia) the hereditaments hereinbe- 
fore released, by the description therein con- 
^. No uses tained : And whereas no uses have been 

declared. 

declared of the said fine so far as relates to 
the hereditaments hereby released, ** and the 
said R. Rumsey hath agreed, at the re- 
quest of the said H, Hughes, and his said 
wife, to concur with them in these presents, 
VI. Fur- to declare the uses of the said fine," Now, 

ther testa- 
tum. THEREFORE, THIS INDENTURE FURTHE|l 

WITNESSETH, that it is hereby declared by 
Deciara- the Said parties to these presents, so far as 
u«eoftiie they are respectively interested in the pre- 
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mises, and particularly by the said H, Hughes 

and his said wife, ** and the said R. Rum- 

sey(9)/' that the saidfine,&c. ut mp, 103. vn.] 

Covenant [Covcnant by R. Rogers, J. Jones, W. Hughes, 

by naort- 

gagS, &c. " and R. Rumsey,'' with P. Plowden, that they 

have done no act to incumber, sup. 60. ix.] 

cwcnantB And cach of them, the said H. Husfhes and 

for the ti- ° 

'^^' S. Shelley, for himself and his heirs, doth 
hereby covenant with the said P. Plowden, 
his heirs, appointees, and assigns, in man- 
ner following, that is to say, that notwith- 
standing any thing made, done, or suffered, 
by the said R. Rogers, H. Hughes and M. 
his wife, S. Shelley, J, Jones, and W. 
Hughes, party hereto, or by any of them, or 
by the said W. Hughes, deceased, they the 
said granting parties, some or one of them 
have or hath, good right, &c. [20—60. But 
add to the general form of the covenant for 

freedom from incumbrances, particularly from 
all the legacies hereinbefore referred to, 
or so many or such parts thereof as now re- 
main unpaid (10), but excepting from the cove- 
nant the land-tax, or annual sum of £ , pay- 
able in respect of the said hereditaments.] (11) 

In witness, &c. 

(1) This part of the power may, however, be omitted from the re- 
cital with propriety, even when the will of the donee expressly ad- 
verts to it, when it is perfectly clear that the will operates on the 
seisin. And in conformity to the principle established in Sir Edward 
Clere's case (a), that a general disposition will not dispose of what 

(a) 6 Rep. 17. b. Cro. Eliz. 877. Cro. Jac. 31. 
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the party has only a power over, unless it is necessary to satisfy the 
words of the disposition ; a power has been held to be executed under 
a will, only in those cases where the words of the will cannot be 
satisfied without its operating as an appointment, or where there is 
some description of, or allusion to, the property which is the subject 
of the power. (6) But the mere allusion to the power, as in the 
will presently recited, does not convert the devise to an appointment. 
It may be observed here, that it has been recently held, that the 
will of the donee of a power devising freeholds and copyholds, with- 
out any reference to the power, may, as to the freeholds, be a devise, 
if capable of enuring as such, and as to the copyholds be an ap- 
pointment, if incapable of passing them in any other way. (c) 

(2) If a person holding under the ordinary limitations of a modern 
purchase deed, mortgages, as in the present instance, by lease and 
release, instead of by appointment and release, the effect is nearly 
the same, as there the power would, at least, be exhausted by a legal 
execution ; whereas, here it is virtually extinguished at law by the 
alienation of the whole estate to which it was annexed, (d) This 
circumstance deprives the words in inverted commas of the slightest 
importance. 

(3) I have observed in the preceding note, that such an allusion 
to the power cannot give to the will the operation of an appoint- 
ment : for when made in this manner, it is evidently not a manifes- 
tation of intent to produce that effect, but only to guard against the 
instnmient's being invalid, from the possibility of its being construed 
an appointment. 

(4) In a late case, in which a testator devised to his wife for life, re- 
mainder to his sons in fee, " but subject to and charged with the 
payment of a yearly rent or sum" to A. for life ; it was most pre- 
posterously contended, that because the will gave no power of dis- 
tress, it was a mere personal charge, and not a rent-seek, distraina- 
ble for under 4 G. 2. c. 28. ; biit it was, of course, held a direct 
charge on the land, (e)' 

(5) The limitation to W. Hughes is an executory devise, for it 
must enure either as such or as a remainder, and it cannot be the 
latter, because as the words introducing it are not expressive of a 



(J) 2 Bro. R. 207. 3 Ves. 467. 7 Ves. 391., very strongly confirmed by the 
late case of Dean d. Novell v. Roake, ^in error) 5 Bar. & Cres. 720. 
(c) Lewis V. Llewellyn, 1 Turner, 104., grounding itself on Standen v, Standen, 

2 Ves. J. 589. 

{(i) 3 Vin. Abr. 432, pL 10. {e) Butteiy v. Robinson, 3 Bingh. 392. 
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general failure of issue, but of a failure of issue biefore a particular 
event, viz. the payment of the legacies, the previous limitation to H. 
Hughes and his heirs is not diminished to an estate tail. {/) And 
it is a valid executoiry devise, because the event on which it is limited 
to arise, is one which must happen, if at all, within the period allowed 
by the law for throwing property into that inalienable state (^), which 
is the invariable result of an executory devise (A), except when the an- 
tecedent limitation is an estate tail, (i) 

(6) The annexation of the codicil to the will has ceased to be a 
material circumstance. It was so formerly, because it was relied oh, 
as being a mean of bringing down the will to its own d^te in the 
absence of a positive indication of intention, (k) But at the present 
day, a codicil has per se the same operation, without annexation that 
it once had with it. (/) 

(7) The effect of a contract for sale by one who is himself a con- 
tractee for sale, is to make the sub-vendor a trustee of his equitable 
interest for the sub-vendee. Lord Eldon has thus explained thisr 
doctrine. " If G. & W. (the sub-vendors) sold the estate to A. B., 
he would have a right to insist that they ^ould convey to him such 
title as they had. So insisting, he claims no more than they would 
be entitled to do, if they had hot sold their equitable interest ; their 
vendee acquires the same right which they had, i. e. a right to call 
on the original vendor indemnifying them against all costs (m) for 
the use of their names, to enable them to execute the sub-contract' 
by which they have undertaken to transfer their rights under the pri- 
mary contract.'' (n) Perhaps, therefore, we may consider that in this 
case strict principle has been relinquished, and that it somewhat 
breaks the analogy between the operation of a contract on an equi- 
table interest, and that of a conveyance on legal estates. For if a 
person seised of a legal estate beneficially, contracts to sell, he ori- 
ginates an equitable interest in the vendee, and completely/ transfers 



( /) 2 Bos. & Pull. 324. 2 Bam. & Aid. 441. (g) For. 232. 

(A) Cro. Ja. 590. (t) I Ld. Raym. bZi, 1 Salk. 232. 

(k) Attorney General v. Downing, Amb. 571. 

(/) Barne« v. Crowe, 1 Ves. J. 486. 4 Bro. R. 2. Piggott y. Waller, 7 Ves, 98, 
Goodtitle v. Meredith, 2 Maule & Selw. 5. 

(m) It is believed that his Lordship expressly said, what may, indeed, be in- 
ferred from the language of the report, that the second purchaser is bound to give 
the first an indemnity against any costs incurred in proceedings for his benefit, 
without entering' into a covenant for that purpose, 12 Feb. 1818. — MSS, 

(n) Wood V. Griffith, 1 Swanst. 56. The writer has taken the liberty of a little 
abridging his Lordship's language. 
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the usufruct to him ; whereas, the effect of a contract is, on grounds 
of general convenience, somewhat straightened when the vendor has 
nothing but the usufruct. The conclusion adverted to is, however, 
perfectly consistent With what equity has done in other cases ; for a 
contract by one who is a cestuique trust, or who has mortgaged in 
fee, is in the same predicament with that of a sub-vendor ; and there 
has never been a doubt that a mortgagor or cestuique trust is a trustee 
of his equitable interest for the vendee. On the whole, however, we 
must consider the resuH as qualified and peculiar. For a contract 
by any one who has only an equitable interest, however that interest 
may arise, is clearly a complete revocation of a prior devise. 

'(8) The release of W. Hughes operates by extinguishment. No 
executory interest, whether future use, executory devise (o), or con- 
tingent remainder (p), is grantable by any common law assur- 
ance {q\ or ccmveyance derived from the statute of uses.(r) The 
only mode of transferring it to a stranger or (who is in the same situar 
tion) a person who has not a vested freehold estate in the premises is, 
.by matter of record, which works an estoppel on the grantee, and 
those claiming under him« On this point, however, there ate some 
nice distinctions which we cannot here notice, (s) It suffices to 
observe, that the release by extinguishment, which, when made by 
one who has a mere right, cannot act without a freehold in the re- 
leasee {t\ is tlie only conveyance by matter in pais, which, in any 
shape, transfers an executory interest. 

(9) It is usual to make the conuzee join in declaring the uses ; 
but in strictness of principle it is as absurd as it would be to make 
a feoffee or releasee to uses to do so. The practical object, how- 
ever, is to preclude the possibility of a conclusion, that the fine 
was levied to the conuzeeas a beneficial taker. But his execution 
of the deed is as complete a negative of that presumption, as his 
expressly concurring in the declaration of the uses. 

(10) We may notice that these legacies are incumbrances, and 
affect the lands in the possession of the purchaser, because they 
are in the nature of specified or scheduled debts («); and 
when a person devises his lands charged with the payment of 
his debts^ and they are specified, a purchaser or mortgagee is bound 



(«) 10&ep.60. 4 Rep. 66. b. 1 Inst. 266. a. (p) Feanie,d66. 

{q) Ibid. (r) VId. 1 Sand. Uses, 108. 

{a J The author has^ndeavoured to define them in the Essay on Remainders, 224. 

(/) Litt 447. Co. Litt. 265. b. 266. b. (») 2 Cha. Ca. 221. 
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to see to the application of his money, (v) But debts have a pri- 
ority to legacies. Hence a general charge of debts exempts a pur- 
chaser from any liability an account of the legacies, (w) 

(11) It is a common, but, I believe, unauthorised practice (a?), fbr 
the orig^nsd vendor alone to covenant for the title. 



PRECEDENT X. 

BY DEVISEES IN TRUST FOR SALE IN PURSUANCE 
OF A DECREE OF THE COURT OF CHANCERY. 

This Indenture ftiade, &c. 

I. Parties, between F. Furr, of, &c. and S. Stock, of, 
&c. of the one part, and V. Villers, of, &c. 

ai.Reci- of the other part: Whereas, by indenture 
bearing date on the day of , 1 808, 

1. Feoff- and made between M. Morse, Esq. of the 

fee. one part, and S. Stock, gentleman, since 
deceased, of the other part; and by livery 
of seisin (1), a memorandum whereof is in- 
dorsed on the same indenture, for the valua- 
ble considerations therein expressed, certain 
hereditaments hereinafter described were 
conveyed to and to the use of the said S. 

2.wiu. Stock and his heirs: And whereas the 
said S. Stock, being seised as aforesaid, did. 



(r) Cha. Rep. 81. {w) Arab. 188. 

(x) The ground of it is, that the liability of the sub- vendor on his covenante is 
balanced by no counter 'liability in his favour. This -argument) it is conceived, 
proves too much. 
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by his last will bearing date on the day 

of ,1819, and duly executed and at- 

Devise to tested, devise all his real estate to the said 

on trust F. Furr and S. Stock (party hereto), and 

to receive . , 

the rents, their heirs, upon trust to receive the rents 
and profits of his said hereditaments for the 
remainder of the leases thereof, and apply 
the same for the use of such children as he 
should leave, and after the expiration of the 
said leases, upon trust that they or the said 
trustees, or the survivor of them and his 
heirs, should, as soon as conveniently might 

and for bc, scU the samc hereditaments, &c. [trtist 

sale. 

3. Death fo^' sak, sup. 76.'] I And WHEREAS the Said 
Ac* *"'* testator died shortly after the date of his 

said will, without having altered or revoked 
it, leaving the said S. Stock (party hereto), 
his eldest son and heir at law ; and the said 
will has been proved " by the executors 

4. Decree thereof" in the court of : And 

in equity. 

WHEREAS, (2) by a decree of the Master of 
the Rolls in the high court of Chancery on 
the day of , 1815, in a cause then 

and now depending therein, in which G. 
Gould and others, on the behalf of themselves 
and the other creditors of the said S. Stock, 
deceased, were plaintiffs, and the said F. Furr 
and S. Stock (party hereto) and others were 
defendants, it was declared, that the afore- 
Est^^'sh- said will was well proved, and ought to be 
wm. , established, and the trusts thereof performed. 
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and that the said S» Stock, deceased, was a 
trader within the statutes relating to bank- 
rupts, and it was ordered that it should be 
Reference referred to the Master A. B. one of the 

to the 

master, mastcrs of the said court, to take an an ac- 
count of what was due to the aforesaid cre- 
ditors, and that the said master should en- 
quire, and state to the court, what real 
estates the said testator was seised of at the 
^ time of making his will and at his death : 

5.Master*8 And WHEREAS the Said mastcr, by his re- 
report. ^ , •' 

port, made in the said cause, in pursuance 
of the said decree, bearing date, &c, certi- 
fied (among other things), that he found that 
the said testator was, at the time of his will, 
and at his death, seised of, or intitled to, 
among several real estates therein nanaed, 
the ' hereditaments hereinafter described : 
6. Decree And WHEREAS, bv another decTce made in 

ordenog a ' ./ 

^•* the said court in the sEiid cause on the day 
of , it was ordered, that the real 

estates of the said testator should be sold (3) 
with the approbation of the said creditors, 
to the best purchaser or purchasers that could 
be gotten for the same, to be allowed of by 

AJi proper the said master; and it was also ordered, 

parties to 

Joitt, that all proper parties should join (4) in the 

said sale as the said master should direct, 

andmonCTrand that the monies to arise thereby should 

inio^ be paid into the bank with the privity of the 

accountant general of the said court, and 
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deed. But the draughtsnuui must be compeleiitto draw that in- 
ference. 

(3) It is now settled^ that a mortgagee may make a good title to 
a purchaser under the usual trust or power of sale, without the con- 
currence of the mortgagor, (b) 

(4) It is desirable to apportion the price, that there may be a 
correspondence between this conveyance and the surrender. If the 
ad valorem duty for the purohase money of the copyholds, which 
may be affixed either to this instrument or the surrender (c), be put 
on the latter, the propriety of apportionment is more obvious. 

(5) The reader will observe that the mortgagee's power of giving 
receipts was not recited ; and that it was rendered unnecessary by 
this concurrence of the persons interested in the surplus money. 

(6) The mortgagee took nothing more than an equitable right 
under this covenant. A surrender, alone, ^ves but an inchoate 
legal right. The admittance of the tenant is the requisite means of 
pofecting his legal title, (d) 

(7) A copyholder may surrender in court by attorney without a 
special custom to warrant it (e) ; but not into the hands of two 
tenants ; for such surrender^ though in person, is not good but by 
special custom. (/) The attorney ought to pursue the usual form 
and surrender in the name of his principal, (g) A purchaser is not 
oUiged to accept a surrender by attorney, (h) 

It is observaUe that the Chancellor in Mitchell v. Neale, laid it 
down generally, that a surrender by attorney cannot be out of 
court, as that would be for an attorney to make an attorney. Lord 
Coke also emphatically says, in his treatise on copyholds (t), ^' that 
such a surrender rhust be in person. It seems, however (and by 
his Lordship's own Reports), that stLch a surrender by attorney 
may be warranted by special custom, (k) 

(8) The great advantage of accompanying a copyhold surrender 
by a deed of covenant to surrender is, that the purchaser may ob» 
tain covenants for the title. 



{&):Corder r. Morgan, 18 Ves. 344. 

(c) IfVhen the surrender is made in court, the ad valorem duty is on tbe copy of 
court roll. Vid. 55 G.3 c. 184. Sched. tit. Conveyance. 

(d) Vid. 2. Bl. Comm. 368. 

(e) Go. Copy. s. 34. Combe's case, 9 Rep. 75. 

(/) 9 Rep. 76. a. (^) Ibid. 

(A) MitcheU v. Neale, 2 Ves. 679. (•) S. 34. 92. 

{k) See Combe's case, 9 Rep. 77. » 
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(9) This covenant is evidently in every way correlative to the 
covenant for a seisin in fee of freeholds, and may therefore be omitted 
as involved in the covenant for a right to surrender. (Z) 



PRECEDENT XII. 

OF FREEHOLDS AND ASSIGNMENT OF LEASEHOLDS 
IN CONSIDERATION OF AN ANNUITY GRANTED 
BT ANOTHER DEED. 

This Indenture made, &c. 

I Parties, between L. Ling, of, &c. of the one part, 

and H. Howe, of, &c. of the other part: 

n.^R6ci- Whereas the said L. Ling is seised in ab- 

1. Seisin df solute fee-simple by purchase for a valuable 

hoidl!^' consideration of the freehold hereditaments 

2. Lease hereinafter described: And whereas, by 

an indenture bearing date on the day 

of , and made between B. Butts of 

the one part, and H. Hume of the other 

part, for the considerations therein expressed, 

certain hereditaments, and among them the 

hereditaments hereinafter described, were 

demised to the said H. Hume from the 

day of then past, for the term of 

(/) Vid. snp. 44. (44.) 
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VI. Ha- [Appurtenances, 19.] : To have and to 

bendum of .\ •ii 111 • i-i 

tiie lease- HO ID the said leasehold premises hereby 
assigned to the said H. Howe, " his executors, 
administrators, and assigns,'' for the residue 
of the said term of 99 years, subject to the 
payment of the rent, and performance of the 
covenants, conditions, and agreements, which 
are on the part of the lessor, his executors, 
administrators, and assigns, to be paid and 
performed; and also subject to the agree- 
ment under which the said rent has been 
apportioned, and only £3 a year, part there- 
of, is paid for tiiie said leasehold premises : 

vn.c«Te- And the said L. Ling doth hereby, for him- 

nants for 

the title.- . self and his heirs, covenant with the said 
H. Howe, his heirs, executors, administrators, 
and assigns (5), that notwithstanding any 

L iiiat thing mswie, done, or suffered, by the said 

XI16 lease 

is vaUd, L. Ling (except as hereinafter is excepted), 
** the afi^'esaid indenture of the day of 

, is, at the time of the execution of these 
presents, a valid and subsisting lease for the 
premises hereinbefore assigned, for the re- 
sidue of the said term of 99 years therein : 
And that notwithstanding any such thing 
as aforesaid (except as aforesaid)," the said 
L. Ling hath good right to release and as- 
sign the said freehold and leasehold premises 

and that hereinbefore described " to the use of the 

the vendor . ^ . 

has good said H. Howe, his heirs, executors, adminis- 

right to re- 
lease and tratorsy and assigns, respectively," in manner 
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aforemid, and according to ihe intent of these 

2. For PTQipents : And fuhther. that Ae said H. 

quiet en- ^jfyjf^ «^*^ /^^tt^^^-^c^^*^ i-^^Cr ^^tSPiAtJ^ 

joyment. Howe^shall at all times nereafter peaceably 
enjoy, *' and take the rents and profits of," 
the same freehold and leasehold premises, 
" during the respective estates for which 
they are hereby released and assigned re- 
spectively, and" according to the intent of 
these presents, without any interruption or 
denial from ihe said L. Ling, or any person 
rightfully claiming any interest at law or in 
equity in the same premises respectively, or 
any part thereof, from, under, or in trust for 

3. Free- him (cxccpt as afi[»resaid) : And that free 
i^'^-^'" frx>m all ** grants^ assignments, forfeitures," 

titles, troubles, charges, and incumbrances 
whatever, heretofore committed, omitted, or 
privily sufFeved, by the said L. Ling, or any 
person lawfully or equitably daiming the 
said hereditaments, hereby released and as- 
Excep- signed respectively, from, under, or in trust 
for the said L. Ling, except "as to the said 
leasehold premises," the rente, covenants, 
provisoes, and agreements in the said inden- 
ture of lease of day of contained, 
and which, henceforth, on the tenant's part, 
4. For ought to be paid and observed : And more- 
•uraM. * OVER, that he, the said L. Ling, and every 
person lawfully or equitably claiming any 
interest in the said freehold and leasehold 
hereditaments respectively, from, under, or 
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in trust for him^ shall at all times hereafter 
on every reasonable request, and at the costs 
in all things of the said H. Howe, his heirs, 
executors, administrators, or assigns, re- 
spectively, make or do, or cause to be made 
or done, all such further lawful and reason- 
able acts and assurances, of record or not of 
record, for more effectually assuring as well 
the said freehold hereditaments, to and to 
the use of the said H. Howe and his heirs, 
&c. as the said leasehold premises, during 
the then residue of the said term of 99 years, 
to the said H. Howe, his executors, adminis- 
trators, and assigns, in manner aforesaid, and 
according to the intent of these presents, as 
by the said H. Howe, his heirs, executors, 
administrators, or assigns, or his or their 
counsel in the law, shall be lawfully and 
reasonably advised and required, [so as, Sgc. 
supra, 22.] (6) 



(1) Were the vendor to die before the conveyance is executed, 
the purchaser would still be intitled to a specific performance of 
his contract, though by the vendor's death the annuity has ceased, 
and the consideration has consequently failed, (a) For this case 
falls within the rule of equity, — that what is agreed to be done, is 
considered as actually performed. But the purchaser could not 
insist upon a specific performance, if the annuity were to become due 
before the vendor's death, and he were to neglect to pay or tender 
it {b) ; for he has then by laches forfeited his right to the aid of 
a court of equity. Hence, when that is the intention, the agree- 



(a) 1 Bro. C. C. 156. 1 Price, 292. 9 Vc». J. 246. 
{b) 7 Bro. P. C. 184. 
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ment should expressly entitle tke purchaser to a conveyance oq 
payment of the annuity up to the death of the vendor, although 
ihat event happens before the contract is completed, and a pay- 
ment of the annuity, having become due, shall not have been made 
or tendered, (c) 

It may be observed, that the deed securing an annuity never re* 
quires enxolment when the oonsideration is, as in the present instance, 
an estate in land, (d) 

(2) It has.longbeea a^neral practice for a debtor to execute, 
as an auxiliary security, a warrant of attorney addressed to one or 
more attorneys of some court at Westminster, authorising him or 
them to acknowledge a judgment lor the money ; which ei^les .the 
creditor to sue out an ele^t, in the same manner as if the judgment 
had been obtained in an adversary suit (e) ; — the warrsmt being 
merely to shorten the, process, and lessen th^ expence of the pro- 
ceedings. (/) 

It is also observable, that when one sells a& estate for an annuity 
without any a^eement being made respecting the security to be 
given for it, he is entitled to have i^ secured, not only upon the 
estate, but also by the hond of the.pirchaser, and a judgment to be 
entered up against him. (gr) 

(3) It is a common practice to describe tia« parcels of an assign- 
ment in the recital of the instrument creating the term. In this 
instance they are introduced into the operative part. The difference 
is immaterial. But when the parcels are described by reference to 
the lease, particular care must be taken that the reference is correct : 
an error would be fatal. (A) 

(4) In the absence, however, of any stipulation or express grant, 
common fixtures would pass to the purchaser, (i) M. Sugden, speak- 
ing with reference to contracts, observes, that it is proper to make 
some provision as to articles not properly fixtures, (k) Lord Hard- 
wicke has said, that if a man sell a house where there is a copper. 



(c) See Sugd. Vend, 257—8. 7 Ed. 

(el) James v. James, 2 Brod. and B. 702. 5 Moore, 479. Harrison t. Smitherin- 
gale, 5 Moore, 481. 

(e) The statute 3 6. 4. c. 39. has enacted some new regulations respecting 
warrants of attorney ; and now unless the warrant or a copy thereof, &c. be filed 
by the holder with the clerk of the dockets within 21 days after execution, or 
unless judgment shall have been signed, or execution issued out on such warrant 
within that period, it is void against the assignees of any commission of bank- 
rupts which shall be issued after the expiration of that term. 

(/) See Doe v. Carter, 8 T. R. 57. Sampson v. Goode, 2 Bar. and Aid. 568- 

Igj 2 Anstr. 550. (A) Touch*. 77. Sup. 63. n. (4.) 

(0 2 Bar. and Cres. 76, (k) Vend. 32. 

L 
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or a brew-house where there are utensils, unless some consideration 
was given for them, and a valuation set upon them, they would not 
pass. (Z) As in the present instance, by an express grant of the 
fixtures, those articles which are not legally comprehended under 
that denomination, may be assumed to be intended hot to pass ; — 
the clause may be continued thus, — and ail the other appurtenances 
to the said leasehold hereditamentg, except such articles as are not 
proper fixtures. 

(5) The express nomination of the executors, &c. in order to 
make the covenants for the titie of the leaseholds run with the 
land, is as unnecessary as the express nomination of the heirs, &c* 
has been observed to be (m), and for the same reason. But some 
practices we must still continue, out of complaisaace to the timidity 
of ignorance. 

(6) The reader will observe, that the purchaser is not made to 
indemnify the vendor against the rents and covenants in the lease, 
because the latter is only an assignee of the leasehold estate ; and 
{ex hypothesi) not being bound by covenant to pay the rent and 
perform the covenants in the lease, there is not any thing for the 
purchaser to indemnify against. A question, however, has been 
raised, whether an assignee is bound to indemnify his assignor 
against the rents and covenants under an implied contcact. (n) 



(/) 1 Atk. 478. im) Sup. 44. 

[n) Vid. Sugd. Vend. 33. 
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PRECEDENT XIII 

' to a corporation aggregate, with the con- 
currence of a mortgagee for years, who 
surrrenders his term for the purpose of 
merger, and joins in the conveyance 
of the fee in order to obviate a doubt 
whether he has the legal inheritance. 

This indenture, &c. 
I. Parties, bctwecn H. Haines, of, &c. of the first part, 
L. Lamb, of, &c. of the second part, and the 
mayor, aldermen, and burgesses of the bo- 
rough of , in the county of , of 
n.Reci- the third part: Whereas (1) the said H. 
1. Seisin of Haines being at the time of the date and 
^*" °'' execution of the indenture hereinafter recited, 
seised in absolute fee-simple by purchase for 
a valuable consideration of, among other 
hereditaments, the hereditaments hereinafter 
and mort- described, by an indenture bearing date on 
^sef or about the day of ^ and expressed 
to be made between himself and the said 
L. Lamb, demised, among other premises, 
the same hereditaments to the said L. Lamb 
from the date of the said indenture for the 
term of 1000 years^ subject to a proviso for 
cesser, on payment by the said H. Haines to 
the said L. Lamb of the principal sum of 
£1000, with lawful interest for the same, at 

l2 
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the time and place therein mentioned for 
2. Money payment thereof: And whereas the said 
principal money is now due to the said L. 
Lamb upon his said security, but all interest 
in respect thereof has been satisfied, " as is 
3.ceiitract hereby acknowledged:" And whereas the 
said H, Haines hath contracted with the 
said mayor, aldermen, and burgesses for the 
sale as hereinafter mentioned, of the heredi- 
taments hereafter described, with their ap- 
purtenances, for th« sum of £600, which it 
has been agreed to apply in reducticm of 
Agrfe- the said sum of £1000> in consideration 

ment of 

laort- whereof the Jsaid L. Lamb has agreed to 

gagee. , " 

disciharge the same hereditaments from the 

residue of the said sum of £1000 and its in- 

4- ftequest terest : And whe&eas the said to&yor, al- 

Aeterm. d^t^en, ftiid bucgesses^ have requested that 

th^ re^Mi;^ <tf the said term» so far as it 

comprises the said purefajased hel^itaments. 

Further ^^^Y ^^ staTtendcrfed lio a* to fee merged, and 

Jf^^^*** because it may be doubted Whether the 

^^ feg^ fee is not vestsed in the said. 3U> Lamb, 

he has agreed to ^tmh in the conveyance of 

the inh^it^incB in the mann^ hereinafter ex- 

^ titeucdi^refew^dc And whereas ikm «aid mayor, 

^^1%^ did^rt^^O^ a^ ^i^esseH^ have obtained his 

tn!a|eity'« lir^s^^ffik^ee bearing date bn the day 

^ ' , to piiilrdftaBe and hoM tibe heredi- 

ts^entB hereinaftei: described in. fee^simple, 

without fotfeiting them und«r the Statutes of 



main. 
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IV. Tcs- niortm^in in that behalf (?) : Now fHis in- 

tatum. 

DENTURE WITNESSETH, that 111 pursuance 
Consider- of the Said agreement, and in Qonsideration 

AtiOD* 

of £500 of lawful money of Great ijBritain to 
the said L. Lamb paid by the said mayor, 
aldermen, and burgesses, at qr before th§ 
execution of these presents, at the iQstance 
of the said H, Haines, in part payment of 
MoTtgfige the saidfjsum of £1000, so due to the said 

money. 

L. Lamb on the said recited indenture, and 

in full for the absolute purchase of the 

hereditaments hereinafter described, c^g- 

charged from the residue of the said sum 

of £1000 and its interest, the payment of 

which said sum of £500 the said H. Haines, 

and the receipt of which said sum of £500 

the said L» Lamb do hereby ^MC^knowledge, 

and from die same respectively release the 

jv, oi)€r- said mayor, aldermen, and burgesses, the 

Tr^^! said L. Lamb, by the directip^ of the said 

H. Haines (3), by these presents doth re- 

lease, and the said H. Haines by these pre- 

2. Grant, ««n*8 J^OTH (4) grairf, T^^m, wd confirm, 

S^^n- and the said L. Lamb, for ike putpose of 

"'^^^' merging the said term pf lOOQ years in the 

said purchased hereditamente, by th^Be pce^ 

.3. sur- sents, poTH surrender to the said mayor, alder- 

men, and burgesses (5) [Barg&m mA ^J^ (6), 

18 — 59. Bargainors, Mortgagee, aad Mort- 

Parcds. gagor], " and their successors " [Parcels]. 
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V. Haben- [Appurtenances,*' 19.] [Deeds, ibid.]; To 
"™' HAVE AND TO HOLD the Said hereditaments 
hereinbefore described, with their appur- 
tenances, to and to the use of the said mayor, 
aldermen, and burgesses, '' and their suc- 
cbve- cessors " [Covenant by L. Lamhy that he has 
done no act to incumber ^ 61. xv.] [Covenants 
for the title by H. Haines with the mayor y al- 
dermen y and burgesses, " theii* successors and 
assigns " (7), sup. 20.]. In witness, &c. 



Hants. 



(1) Tills mode of blending the recital of the vendor's seisin with 
that of the mortgage, is compendious and accurate. 

(2) No corporation, whether aggregate or sole, ecclesiastical or 
temporal, can hold lands without due licence for that purpose ; and 
the lord of the fee, or, in default of Ais. entry within the time limited 
by the statutes, the king, may enter, (a) Before the 7 and 8 W. 3. 
liie king's licence prevented only the forfeiture to himself (5); but 
that act is considered to extend its operation to any mesne lord, 
and consequently renders it effectual universally, (c) Since this 
statute, too, writs of ad quod damnum have ceased to be requisite 
preliminaries to this licence, {d) * This abridgment of the power of 
a corporation to purchase lands .is similar to that which prevailed 
in the civil law, which disabled a corporation from taking lands, un- 
less by special privilege from the emperor, (e) 

(3) Most gentlemen would add, by way of. oonvey€mce only, and. 
not hy u)ay qf covenant or warranty. But it is . now agreed by 
every respectable text-writer, that even when the trustee conveys the 
inheritance by the word * grant,' no fear of an implied covenant or 
warranty need be entertained. (/ ) But the word$ " bargain, sell, 
and release/* the usual words of conveyance by a trustee, were never 
supposed to have that effect, whence, in the present instance, such a 
restriction would be absurd. 

- (4) When the former words are inserted (but even then the pre- 

(«) See Co. Litt. 2. b. (ft) F.N.B.221. 

(c) Harg. Co. Litt. 99. a. (I.) n. 108. (d) Ibid. 

(e) 1 Bl. Com. 479. n. y, (/) See But. Co. Litt. 384. a. (1.) 
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caution would surely be superfluous), Mr. Butler recommends this 
means of expressly contradistinguishing the conveyance of the bene- 
ficial owner, from the guarded one of the trustee, and observes that 
he should be made to *' grant" ** fully and absolutely** 

(5) In grants of lands to sole corporations, the word successors is 
necessary to supply the place of heirs {g); but in conveyances to 
corporations aggregate, that word, though usually inserted, is need- 
less. (A) Sir William Blackstone's observation that such a simple 
grant is strictly only an estate for life, but perpetual, or equivalent 
to a fee-simple, because a corporation aggregate never dies (i), erro- 
neously assumes that the law distinguishes between such a grant, 
and one which contains a limitation to the successors, and that it 
allows the former to coiner a virtual inheritance, in consequence of 
the legal immortality of that corporation ; whereas the truth is that 
the limitation to its successors is merely migatory, and a fee-simple, 
therefore, as effectively and directly given to it without, as with, 
that limitation. 

(6) The student will recollect that a corporation may be a bar- 
gainee (^), inasmuch as though it cannot stand seised to uses (2), it 
may a cestuique use. (m) 

(7) It is inferrible from what has been said, that this express 
mention of the successors, &c. is, however usual, quite needless, (w) 



(g) Unfit. 8. b. (h) Ibid. 9. 

(i) 2 Comm. 109. {k) 10 Co. 24—34. 2 RoU. Abr. 787. pi. 8. 

{/) Gilb. Uses, 5 Bac. Read. 57. 

(m) Bodies politic are expressly mentioned by tbe statate of uses. 

(«) Et Vid. p. 44. (420 
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PRECEDENT XIV. 

TO USES, ETC, BT THE ASSIGNEES OF A BANK- 
RUPT wh6 concurs and covenants for 
the title, 

This indenture, &c. 

1. Parties. Between J. Jones and B. Ball, of, &c. of the 

first part, S, Sims, of, &c, of the second 

part(l), C. Clark, of, &c, of the third part, 

n. Red- and R. Roe, of, &c. of the fourth part. [Last 

L Pur- purchase conveyance of the hereditaments herein* 

c ase ee . ^j'^^ described , to S. Sims, 17.] 

2. Com- And whereas a commission of bankrupt 

mission ^ ^^ -^ 

bankrupt, under the Great Seal of Great Britain, bear- 
ing date on the day of at Westminster, 
was awarded against the said S. Sims, where- 
under he was duly declared a bankrupt, and 
the said J, Jones and B. Ball were duly 

Bargain choscu ^his assignccs : And by an indenture 

and sale , 

of the of bargain and sale, duly enrolled (2) in his 

commis- ° 'J \ y 

sioners. Majesty's Court of Chancery (3), and bearing 
date on the day of last, the major part 
of the commissioners named in the said com- 
mission, conveyed the real estate of the said 
bankrupt (including the hereditaments afore- 
said), unto the said J. Jones and B. Ball, and 
their heirs, in trust for themselves and such 
of his creditors as should prove their debts 



J 



ri"^ 
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3, Con- under the said commission: And whereas, 

tPACt tot 

sale by the the sald J. JoDCs and B, Ball, as such as- 
signees, haye contracted with the said C. 
Clark, for the sale of the aforesaid heredita- 
ments, with their appurtenances, as herein- 
after mentioned, at the price of £ (4) : 
And the said S. Sims has agreed to concur in 

m. Tcsto- these presents (5): Now this indenture 
WITNESSETH, that in pursuance of this con-* 
tract, and in consideration pf £ of, &c. to 
the said J. Jones and B. Ball, as such as** 
signees as aforesaid, paid by the said C. 
Clark at or before, &c.,* the receipt of which 
said sum they the said J. Jones and B. Bail 
do hereby respectively acknowledge, and 
therefrom release the said C. Clark, they the 

ly. oper- said J. Jones and B* Ball ''as such assignees," 

ative part 

by these presents do release, and the said S. 
Sims by these presents doth grant, release, 
and confirm, unto the said C. Clark, [Bargain 
and sale, 18, bargainors , the assignees and bank- 
rupt.'] and his heirs. [Parcels.^ [Appurte- 
nances, 190 [Deeds(Q), ibid.] 
[Habendum to the purchaser in fee to uses to 
prevent dower, ibid.] [Covenant by the assign 
nees, that they have done no act to incumber. (7) 
60. IX.] General covenants for title by the 
bankrupt (8), 20.] 
In witness, &c. 

* Vid. sup. 18. II. 
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(1) A bankrupt is always made a party; to preTent the difficulty 
which the purchaser might otherwise be put to in maintaining and 
proving the title, (a) 

(2) A modem writer has said (6), that if the commissioners con- 
vey hj bargain and saUy an- enrolment within six months is neces- 
sary, in consequence of the instrument falling within the operation 
of the statute of enrolments (c) : but this idea is strangely erroneous, 
as that statute applies only to bargains and sales which are derived 
from the statute of uses. Hence, as the late bankrupt act (cZ) enables 
the commissioners to convey estates tail by deed indented and en- 
rolled, without requiring the enrolment to be made within six months, 
as was before necessary for barring them^ it follows that although 
such deed is a bargain and sale, yet the enrolment is now efficient, 
though made after the six months. Hence estates, in fee-simple and 
estates tail are placed precisely on the same footing, with reference 
to the manner in which they may be conveyed by the commissioners. 

Another learned writer on the bankrupt laws has observed, that 
the 65th section of the late act gives only a base fee to the assignees, 
and not a fee-simple, unless the bankrupt have also the ultimate re- 
mainder in fee. (e) But it is cettainly most clear, that since that 
act, as before it, the conveyance of the commissioners, made with a 
due observance of the required solemnities, produces exactly the 
same effect as might have been produced by the bankrupt himself 
before the ajct of bankruptcy » Thus, if he was tenant in tail in pos- 
session, and could, therefore, have suffered a recovery, the convey- 
ance of the commissioners has the same effect that such a recovery 
would have had, if it had been duly suffered before the bankruptcy ; 
and consequently gives an absolute fee, notwithstanding the bank- 
rupt was tenant in tail with the remainder or reversion in a third 
person. (/) But if he was tenant in tail in remainder after an estate 
for life, with the remainder or reversion in fee ih .another^ then the 
conveyance of the commissioners can give the assignees only a base 
fee {g), because the only assurance which the tenant in iail could 
have adopted for passing his estate, was a fine with proclamations, 
which would have worked no bar to the remainder or reversioner, {h) 
The case of Jervis et al, v. Tayleur (i), which this learned writer 

(a) Sugd. Vend. 472. 7th Ed. (5) Eden's Bank. Lai^Sj 225. 2d Ed. 

(c) 27 H. 8. c. 16. {d) 6 G. 4. c. 16. 

(e) Archbold on Bankruptcy, 113. 

(/) 21 Jac. 1. c. 19. s. 12., continued by 6 G.4. c. 16. 8.65. 

Ig) Per Abbott, C. J. 3 Bar. & Aid. 565. . 

(A) Vid. Touch. 14. 3 Rep. 84. Jenk. 274. 

(i) 3 Bar. & Aid. 557. 
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cites as confirmatory of his general proposition, will be found to 
support and illustrate the distinction which has been drawn. 

(3) The conveyance of the commissioners is termed a bargain and 
sale, because those are usually, though not necessarily, its operative 
words. All that the legislature requires is, that it shall be by deed 
indented and enrolled. I have said also, enrolled in chancery ; but 
the deed may be enrolled in any of his majesty's courts of re- 
cord, (k) 

(4) It is (we may observe) now settled that assignees of a bank- 
rupt stand in < the situation of ordinary vendors, ij) Consequaatly 
they must make the same title as vendors sui juris, 

(5) Formerly the bankrupt could not be compelled to join with 
his assignees in the conveyance of his property to purchasers. But 
now by 6 G. 4. c. 16. s. 78., the Lord Chancellor, on the petition of 
the assignees, or of any purchaser from them, of any part of the 
bankrupt's estate, (if such bankrupt shall not try the validity of the 
commission, or if there shall have been a verdict at law establishing 
its vsdidity), may order the bankrupt to join in any conveyance of 
such estate or any part thereof ; and if he does not execute it within 
the time directed by the order, he and all claiming under him are 
estopped, and all his estate as effectually barred by such order, as if 
he had executed the conveyance. 

(6) When the title deeds cannot be delivered, the assignees, like 
any other vendor, must give attested copies of them, at the expense 
of the estate ; but if they covenant to produce the deeds, their cove^ 
nant should in prudence be confined to period of their continuance 
as assignees; (m) 

(7) Tlie purchaser is only entitled to this covenant from the as- 
signees. (»). 

(8) The bankrupt is generally made to enter intO'Covenants for the 
title, in the same manner as he would have^^one had he sold the 
estate while solvent, (p) 



(A) 6 G. 4. c. 16. 8. 64. (/) • 12 Ves. J. 277/ 

(m) 2 Rose, 215. (n) Sugd. Vend. 472, 7lh £d. 

(o) Ibid. 473. . 
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PRECEDENT XV. 

BY THE ASSIGNEE OF AN 1NS01.VENT PEBTOR IN 
PURSUANCE OF THE ?ROVISIONS OF THE IN- 
SOLVENT debtors' act ; WITH THE CONCUR- 

jience of a trustee in whom the h^^g^i, 
estate fee is vested, and with the sur- 
render by the same assignee, of a satis- 
fied term for the purpose of merged- 

This indenture, &c. 

Between T. Tope, of, &c, of the first part, W. 
I. Parties. Ward, of, &c. of the second part, C. Crabb, 

of, &c. of the third part, and R. Roe, of, &c. 
ii.R45d- of the fourth part: Whereas, by indentures 

of lease and release, bearing date respectively 

on the days of ^ and made between G. 
1, Lease Giles, a trustee, under the last will of J, Tope, 

and re- ^ ^ *^ 

lease to late of , &c. being a will bearing date on 
the day of , and proved in the court 
of on the day of ), of the one part, 
and L. Lake of the other part, the heredita- 
ments hereinafter described were conveyed 
to the said L. Lake and his heirs, to such uses 
generally, as he should by any deed or deeds 
duly executed and attested, appoint, and in 
default of such appointment, and in the mean 
time and subject thereto, to the use of the 

2.inwhom Said L. Lake and his heirs (1): And whereas 

thele^al ^ 

estate 18. the cquitablc estate only in the said heredita- 



J 
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ments was in the said G« Giles, at the dates 
of the said indentures of lease and release, 
and the legal estate therein, subject to the 
trusts of the said wilU descended to the said 
T. Tope 93& hmt at law of the said J. Tope, 

1 CoBv^- deceased (2) : And whereas the said L. 

prorisiota. Lake has been dischar^d from the custody 

al assig- /. /» -I • 

A*eof the of ^ uftdet the t>rovisions of an act of parli- 



insolvent 
deiAon 



ament passed I G. 4. c. 119. (3), and intituled 
** An Aet for the Relief of Insolvent Debtors in 
I^ngland,*' and by indenture bearing date on 
the day t^f and made between the said 
L. Lake <^ the one pait, suid J. James (the 
provisional assignee of insolvent debtors, pur- 
suant to the said act), of the other part, the 
said L. Lake did convey to tiie said J. James, 
his successors and assigns (4), all his real and 
personal estate, (subject to the incumbrances 
on the same), in trust nevertheless for the be- 
nefit of sieveral persons specified as creditors 
of the said L. Lake in his schedule, filed in 
the said court, and against whose demands 
the said L. Lake had by the ord«W <>f the said 
court been discharged, and for such other 
purposes ^s are in the said act expressed : 
4..Gotevey. And WftERjEAS by indentute bearing date on 

ancebythe * '^ 

proviBbn- the dav (rf , and n^ade between the said 

al assignee ^ ' 

if^l**" J- James of the one part, and the said W. 
Ward of the other part, the said J. James did 
eonvey unto the «aid W. Ward, his heirs, ex- 
ecutors, adtoinistrators, and assigns, all the 
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freehold hereditaments whereof the said L. 
Lake was seised, on the day of then last, 
and also all other the real and personal estate 
of the said L. Lake, conveyed to the said J. 
James as such provisional assignee as afore- 
said, (subject to the incumbrances, if any, on 
the same), and as to the said freehold heredi- 
taments, to the use of the said W. Ward, and 
his heirs (5), in trust, nevertheless, as to the 
whole of the said real and personal estate, for 
the benefit of the persons specified as cre- 
ditors of the said L, Lake, in his schedule, 
filed in the said court, and against whose de- 
mands the said L. Lake had been discharged 
as aforesaid, and for such other purposes only 
as were in the aforesaid act expressed con- 
5. Pre- cerning the same : And whereas, the here- 
wCTc%ab- ditaments hereinafter described were subject 
m$r^4e. ^ ^ mortgage to E. Ellis, as the personal re- 
presentative of H. Hands, so far sus relates to 
the residue of a term of 500 years therein, 
he being, to that extent, the administrator of 
the goods of the said H» Hands, which were 
left unadministered by W. Wortly (6), as by 
letters of administration, obtained by the said 
E, Ellis, from the prerogative court of Can- 
terbury, and bearing date on or about the 
«.Mort- day of , will appear: And whereas, the 
^tlrai' said mortgage has been since paid off, and by 
**"*^ ' an indenture bearing date on or about, &c., 
and expressed to be made between the said E, 
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Ellis of the one part, and the said W. Ward 
of the other part, the residue of the said 
term was assigned to the said W. Ward, dis- 
charged from the proviso for redemption con- 
tained in the indenture by vv^hich the said 
z.saieby term was Created : And whereas the said 

auction* 

W. Ward, after duly pursuing the directions 
of the said act of parliament in that behalf (7), 
caused the hereditaments hereinafter de- 
scribed to be offered for sale at a public auc- 
tion, held at on the day of , and the 
said C. Crabb attended the said auction, wras 
the highest bidder for the same heredita- 
ments, and declared the purchaser thereof at 
8. Remiest; the pricc of £ ; And whereas the said 
inheri- G. Crabb has requested that the same here- 

tance may ^ 

ed to u^es" ditamcuts may be conveyed to the uses here- 
tem*^w- inafter limited, and that the said term of 600 
rendered, y^gj-g therein, SO far as it may be subsist- 
ing (8), may be surrendered for the purpose^of 
ni. Testa- mersfer : Now this indenture witness- 
eth, that in pursuance of the said recited 
Consider- contraxjt, and in consideration of the sum of 

ation. 

£ of, &c. to the said W. Ward, paid by 
the said C. Crabb at or before the execution 
ivnsts on of these presents, to be held by him the said 
to be held. W. Ward, upon the trusts expressed by the 
said indenture, bearing date on or about the 
day of , the receipt of w^hich said sum, and 
that it is in full for the absolute purchase of 
the fee-simple of the said hereditaments, free 



/ 
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from all incumbrances, the said W. Ward 
doth hereby acknowledge, and from the same 
sum doth hereby release the said C. Crabb ; 
he the said T, Tope, by the direction of the 
said W. Ward, and with the consent of the 
ly.Oper- said C. Crabb, by these presents doth re- 
' lease, and the said W^ Ward by these pre- 
sents DOTH release and confirm (9), and also 
surrender and as^gn unto the said C. Crabb, 
[Bargain and sale y 18, bargainors, T. Tope and 
W. Ward, 59.] and his heirs, {Farcels, .] 
[Appurtenances, 19,] Deeds, ibid,] [Haben- 
dum to C. Crabb in fee to uses to prevent dower, 
19.] ' Covenant by T. Tope and W. Ward, that 
tkey have done no act to incumber, GO. ix,] 



(1) These libaitations would, vatil lately, have raised two questions, 
both of which have been much agitated. First, whether by 
conveying to the purchaser to such uses as he shall appoint, and in 
default of appointment to the use of himself in fee, he is not in by 
the c(»nmon iaw (a), which would nullify the power. Secondly, 
whether the power is void by coinciding with the fee. Both points 
are now settled in the negative, (b) The writer has elsewhere endieeir- 
vouredto give the rationale of them, (c) 

(2) When uses were idocieay the convei^ce c^ the cestuique «se 
was enabled by the statute of 1 Rich. 3. c. 1., to pass the legal estate. 
The question has been raised, and much agitated in modem times, 
whether as a trust is in substance what the ancient use was, that 
statote is not in force and applicable to ihem. {d) U ^ however, 
generally considered, and always in practice, that ths^ statute was re- 
pealed by the statute of uses. A legislative declaration of the 



(a) 1 Sfind. tJses, 1:55. I Prest. En. liSe. 

{h) The first by the clise of Moreton ir. hem, cited Sugd. Fow. 133^ The latter 
by Maundrell v. Maundrell, 10 Ves. J. 246. Ray v, Fung, 5 Bar. tc Aid. 561 . ^ 
(c) EaBfl!yonUse8,de,5cl-«l72. 
id) See Blake v. Foster, 8 Term Rep. 487—494. 
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c&atmrj » iofinitdly to be wishedi as hy giving the cestuique trast 
the same eoatrol over the kgal estate that the cestuique use had aftec 
the statute of Riohard^ it would obTtate every real inoonveBieace 
ariaiiig from passive, tniats^ which of laie have been: so miuoh eom- 
j^jflined of, 

(3): This act was amended by 5 G. 4. c. 61., and both acta axe 
now consolidated by 7 G. 4. c. 57. 

(4) By 1 G. 4. e. 119. fti.4, the prisoner was directed to make a 
coaveyance.ia auckmanoepaad form, as the cDusfc for relief of insol- 
veat 4efotocsr should direct, of all bis real (e) and personal estate to 
the pfovisional aasigiiee, subject, however, to a proviso lb be rM 
afiter the petition of the piisoner praying for his dischatge,. in case he 
did not obtam. it* .This is,, in 8nbatanoe,.eoiitintoed by 7 G» 4. e» 57. 
s. II ., which enacts that the pdsenev ^udl, at ^le'tim^of aubscribing 
sucb petition^ duly execute, a^conveyianiee toil^pKzyisionai: assignee, 
in the form annexed tdi the act, ' of . all his esitate,. real and pei&onai, 
(except as theveia mentioned), subject .to a proviso to: be void in case 
of the dismissal of ^heiprisonerV petition, r 

.'•Tke oomej&mce is to the Mbccessors of the provisional assignee. 
It was enacted by 3G.4^ c. 1^. s.L, Continued by 8.;l$^of the 
lateast, that.all pBoperty which vested in the. pixwisional cuubigiiee by 
¥iitue of the prisoner's conveyance, should. notrreooain in kifti:if he 
resigned or was removed, nor iik his lieils^.tecBiitbr8,iqrud]niniBlMtor8, 
in case of his death, but should vest in his successor in office. 

(5) The insolvent debtor's court may, at any time after the filing 
of the prisoner*s petition, appoint a creditor assignee ; and when 
he has signified his acceptance of the appointment, the estate vested 
in the provisional assignee (/) must be immediately conveyed to 
him in trust for himself and the rest of the creditors ; and it vests 
in him by relation to the conveyance to the provisional assignee, 
except that it does not invalidate any act done thereunder. See 
7 G. 4. c. 57. s. 19. 

(6) The interest vested in the executor by the will of the de- 
ceased may be continued by the will of the same executor (g) ; and 
his executor is the representative of the original defunct ; but it is 
otherwise of the administrator of the executor (Ji) ; and, therefore, 



(e) For wbicb he ^nay bring ejectment without authority from the court or 
creditors. Doe v. Spencer, 3 Bingh. 203. 

(/) See 3 Bing. 203. 2 Car. &. Payne, 79. (g) 1 Leon. 275. 

(h) Or of the executor of an administrator. Bro. Abr. tit. Administrator. 

M 
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if the latter dies intestate, the course of representation is interrupt- 
ed (i)y and administration must be committed afresh of the goods of 
the deceased not administered by the former executor, {k) This 
officer is called an administrator de bonis non; but he may have, 
and most frequently, in cases like the present, has only a limited 
or special admimstration, quoad the specific e£fects ; e» g. the out- 
standing term. 

(7) Now by s. 20. of the late act, the assignees must, within 
six months after the conveyance to them, or within such other time 
as the court shall direct, sell the prisoner's real estate by public 
auction, in such manner and at such place as shall, 30 days be- 
fore, be approved in writing by the major part in value of his cre- 
ditors, who shall meet on notice of such meetii^, published 14 days 
previous thereto, in the way therein specified. 

(8) It may be observed, that this term did not merge by l^e assign- 
ment to Ward, as he had only an equitable estate. 

(9) The reader will observe, that the assignee does not execute 
the general power, which was vested in the insolvent ; but had not . 
the legal fee' been vested in T. Tope, he would have been made 
to do this ; for by sec. 12« of 1 G. 4. c. 119. continued by sec. 22. 
of 7 <jr. 4. c. 57. the assignees are enabled to execute all powers 
which the insolvent might have executed for his own ben^t. This 
provisioii was copied from the bankrupt Acts. 

li) Sty. 225. (i) Ibid. 



PRBc.xvi.] Rekase. 163 



PRECEDENT XVI. 

to uses, &c* of a rectory by a surviving 
trustee havinq the legal estate, and 
who conveys by the direction of the 
cestuique trust for life and cestuique 
trust of the remainder in fee, who co* 
venant for the title. 

This indenture, &c« 

LFtoties. between G, Grant, of, &c» of the first part* 
B. Blair, of, &c. widow, of the second part, 
J. Blair, of, &c. of the third part, N, Noble, 
of, &c. of the fourth part, and R. Roe, of, 

fl.Reci- &c. of the fifth part : Whereas, by inden* 

L Leue tures of IcRse and release bearing date re* 
andreiease gp^^tjy^iy qq the and days of , 

the release made between C. Carr of the 
first part, A. Adams of the second part, and 
B. Bond and the said G. Grant of the third 
part) the hereditaments hereinafter described 
were conveyed to and to the use of the said 

totrmtees. B. Boud and G. Grant, and their heirs, on 
divers trusts, by virtue whereof they now 

Tnifts. stand limited in trust for the said B. Blair 
for life, with remainder to the said J. Blair, 

2.Agrae- her SOU, in fee : And whereas the said B. 

thesur. Boud is dead, and the said G. Grant, in 

toTistce. whom, therefore, the legal estate of the said 

m2 
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hereditaments is now vested, has agreed to 
join in these presents for the purpose of con- 

3. Con- veying that estate : And whereas the said 
N. Noble has agreed with the said B. Blair 
and J. Blair for the purchase of the said 
hereditaments as hereinafter mentioned, for 
the sum of £ , '^ and has requested that 
they may be conveyed to the uses hereafter 

III. Tea- limited:" Now this indenture wit- 
NEssETH, that m performance of the said 
contract, and in consideration of the sum 
off of sterling money to the said B. 

Blair and J, Blair, paid by the said N. Noble 
at or before the execution of these presents, 
in full for the absolute purchase of the fee- 
simple of the said hereditaments, free from 
all incumbrances, the receipt of which said 

iv.opcra- sum the said B, Blair and J. Blair do hereby 

tiFC part. "^ 

acknowledge and therefrom respectively re- 
lease the said N. Noble ; — he the said G. 
Grant, at the request of the said B. Blair 
and J. Blair, by these presents doth re- 
lease, and the said B. Blair and J. ^Blair, 
according to their respective interests, by 
these presents do grant, release, and con- 
firm, unto the said N. Noble \^Bargain and 
sale, 18. Bargainors, G. Grant, B. Blair, and 
J. Blair, 69.] 
P*red«. And his heirs all that the parsonage or rec- 
tory impropriate of B , in the said 
county of , with the glebe lands. 
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tithes (1), and dthfer, &€. [Appurtenances, sup. 
19. VI,] . . 
[Deeds, 19.] 
v.Haben- To HAVE AND TO HOLD the heredita- 

diun. 

ments (2) hereinbefore described, with their 
appurtenauce^, to t^e sa^d. N. Noble and 
his heirs to the uses [Uses to prevent dower, 
19, IX.] 

VI. Cow- [Covenani by the said G. Grant, that he has 

i.By tras- ^j^g f^Q act to tncumbcr, 61.] 

2. For the And the said B. Blair, as concerning the 

cestuique acts and dcfaults of herself, and her ances- 

trustfor - 

life and tors or tcstators, but to the value only of her 

person in !•/• • i • 

remain- equitablc cstatc for life in the said heredita- 
ments, and the said J. Blair, as concerning 
only the acts and defaults of himself and 
his ancestors or testators, but to the value 
only of his equitable remainder in fee in the 
said hereditaments^, do hereby severally co- 
venan;!; with the said N. Noble as follows, — 
that is tp s^y^ that notwithstanding any 
thing made, done> or $;ufFered, by them the 
said B. Blair and J. Blair, or either of th^m, 
their or either of their ancestors or testa- 
tors, or^ by ,th^^ said ,G. Orant (except as 
hj^reinaft§r i& excepted), th^jr the said G. 
Of anti B. , Blair, an»d J. Blair, jfif one of 
them, now have or hath in themselves, him- 
self, or herself, good right, &c. [vid. sup. 95. 
as connected with 20. substituting, however. 
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(96) for the " said G. Carr, deceased," " the 
ancestors or testators of the said B. Slair 
and J- Blair respectively, or any of them."] 

(1) Whatever is appendant will paw under the. word apfur-^ 
tenances, (a) And an express mention of the tithes as an ap- 
pendancy to the principal sutject-matter of the deed, seems to 
make no difference ; for if One convey a rectory, and all tithes 
thereto belonging, if the rectory does not pass from the conveyance 
being insufficient for the transfer of corporeal, though abstractedly 
sufficient for that of incorporeal hereditaments, the tithes do not 
pass. (Jb) ' 

(2) .That the word '' hereditomenf^ will include a rectory, par- 
sonage, &c. see R* Dyer, 351 .a. 
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r 

OF AN ESTATE PUR AUTER VIE; ^^AN INFANT 

TRUSTEE WHO HAS THE LEGAL ESTATE, JOIN- 
ING WITH THE VENDOR TO CONVEY IT UNDER 
7 ANNE, C. 19. AND AN ORDCR OF THE COURT 
OF CHANCERY. (I) 

This indenture, made, &c. 
I, parties, between R. Rich, of, &c. of the first part, 

W. Wills, of, &c. of the second part, and B, 
ttjRedT Ball, of, &c. of the third part : Whereas, 



(a) 3 Ley. Wb, and in g«tteral the incident passes withont it. Comyn's Dig, 
Grant, E. (11.) 
(I) See Sav. 63. wliere the rectory did not pass for defect of livery. 
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1. Lease bv indenture bearing date on the day 

tor 

lives. («) of , and made between G. GkiU of the 

one part, and J. Rich of the other part, for 
the considerations therein expressed, the 
said G. Gall did deinise unto the said J. Rich, 
his heirs, executors, administrators, and as- 
signs (3), the hereditaments hereinafter de- 
scribed thenceforth during the lives of A. B. 
and C. and the life of the survivor of them 

Intrust (in trust, however, for the said W, Wills), 
under the yearly rent of £10, payable as 
therein mentioned, and subject to the cove- 

2. Trus- nants therein contained : Anp whereas the 

tee's 

death in- said J. Rich has since died intestate, as far 
as relates to the said heiseditaments, leaving 
the said R. Rich, who is now a minor, his 

3. Con- eldest son and heir atlaw : And whereas l^e 

said W. Wills has contracted with the said B. 
Ball for the sale of the said hereditaments 
as hereinafter mentioned, for the sum of £ : 

UI. Testa- Now THIS INDENTURE WITNESSETH, that 
turn. 

in consideration of £ of sterling money to 
the said W. Wills paid by the said B. Ball 
immediately before the execution of these 
presents, in full for the absolute purchase 
of the said hereditaments during, the con- 
tinuance of the several lives aforesaid, free 
irom all incumbrances (except as hereinafter 
mentioned), the receipt of which said sum 
the said W. Wills doth hereby acknowledge, 
and therefrom release the said B- Ball; — 
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trustee. 
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trusts, 
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virtue of 
7 Anne. 



Releases. 

Cestaique 
trusty 

frrante. 



Bnvds. 



IV. Ha- 
bendum. 



he the said R. Rich^ at tiie request of die 
saidW. Wills, and in performance of the 
trcurts reposed in his said fiBtther, deceased (4), 
and in obedience to an order of the high 
court of chancery on the 15th day of July 
last past, made on the petition ci the said 
W« Wills, and pursnagt to a statute passed 
in the 7th year of the reign of Queen Anne, 
intituled, *' An Act to enable in&nts -who are 
iseised or possessed of estates in tnist or by 
way of mortgage to make such conveyances 
of such estates," — rby these presents doth 
release, and he the sasd W.Wills by these pre- 
fsents DOTH grants release, and assign, unto 
the said B. Ball and his heirs [Bargain and 
&de, 18. Bargainors R. Rick and W. Wills, 59.] 
n//, &c. [Parcels.^ [Appurts.'] and all the 
tenant (5) right of renewal (if any) and interest 
whatever, of the said R- Rich and W. Wills in 
the said hei^editaments, together with the 
af^nresaid indenture of lease : To have and 
TO HOLD the hereditaments hereinbefore 
described, with their appurtenances, unto 
the said B. Ball and his heirs, henceforth 
during the natural lives of the said A. B. and 
C. and the life of the survivor of them, subn 
ject, however, to die rent, covenants, and 
agreements contained in the said indenture 
of lease, and which were to be paid and per- 
formed by the said J. Rich, deceased, his 
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V, owtt' h&XB iuHl aftsignS'C Ai^D the said W. Wills 

nants for 
the title* 



1. Good 

right to 
coayey. 



2.piuet 
enjoy- 
ment. 



doth hereby, fix himsell and his hwcs, cove- 
oifit with the swi B. Ball^ his heirs, exe- 
cutors^ administrators^ And assigns, that not- 
withstanding any thing /)D^de, doner or suf- 
jfered by him ajsid theoseid J. Rich, deceased, 
andR. Rich^ orekher of them, they the said 
W.. Wills asd R«.Ricb, or oneof them, hath 
good right to convey t^e heredit^ibelits here- 
by released in manner aforesaid: A^^d that 
subject to the payment of the rent, and ob- 
servance of such of the covenants and airree^ 
ments in the said indenture of lease as run 

with the land, it shall be lawful for 

■-■••' . •• ■ ■ ... 

the said B^ Balj .and hi^ heiris aipi^ ^-ssigns 
at all times hereafter, during the continuance 
of the estate hereby conveypd, peaceably to 
enjoy the,sam^ ^hereditaments with: their ap? 
purtenances, and to receive the profits thei-eof 
without, &c. [tit mp. 20. 2»] . 
3 .Free- fjbr frtedwt. from incumbrances^ ut sup. 2 LI 

dom from ^ *^ *^ . •* -" 

bil^s (^^^^P* ^^ ^^*> covenants, and agreements 
contained in the /^aid indenture of lease on 
the part of the said J. Rich,, deceased, his 

4. Fqrther hcirs and assigns) [For further assurance " of 
^ the said . hereditapaejits held for the lives 
of the said A. B. and G. and the Ufe of the 
survivor of them," vid. sup. 21.] 

6.l^I^. And the said B. Ball doth hereby, for him- 

chaser's r - 

<»Fciiant. self and his heirs, covenant with the said 
R. Rich, his heirs, executors, administrators. 
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. and assigns, that he and his heirs., some or 
one of them, shall at all times hereafter 
during the continuance of the estate hereby 
released, pay the rent and perform the cover 
nants and agreements in the said indenture 
of lease reserved and contained, and from 
the same respectively, and all expences on 
account thereof, indemnify the. said R. 
Rich, his heirs, executors, and administra- 
tors. (6) In witness, &c. 

(1) The statute 7 Anne, c. 19. enables and compels all infant trastees 
and mortgagees to convey as the court of chancery or exchequer shall 
direct ; only, however, when they are bare trustees, not where they 
are to execute particular trusts, (a) But it is now held (6), contrary 
to the older authorities (c), that a constructiye trust, raised by a 
contract for the sale of an estate, is within the statute. 

(2) A leasehold for another^s life is, in the strict propriety of 
legal language, an estate pur auter vie ; — of course a freehold, and 
only transferable by the same species of conveyance as is requisite 
to pass an estate in fee. Sir W. Blackstone, on coming to an as- 
signment, observes, that '^ it is properly a transfer or making over 
to another of the right one has in any estate, but that it b usually 
applied to an estate for life or years." (d) This is exceedingly in- 
accurate. An assignment, properly so called, isconfined to an estate 
for years, (dd) An estate for life in possession cannot be passed but by 
feoffment or lease and release. 

(3) The propriety of inserting the words of limitation in the re- 
cital of a lease pur auter vie, may be inferred from what has been 
said in a former page, (e) 

(4) The express negation of a covenant or warranty, &c. which, 
notwithstanding the utter impossibility of its arising (/), many gen- 
tlemen would throw in here, is omitted in this place, as well as in the 
subsequent grant by the cestuique trust. 

(a) 2 Cox, 221. Ibid. 422. (b) Smith v. Hibbaid, 2 Dick. 730. 

(c) P. Wms. 549. 3 Ibid. 387. 2 Ves. 559. 

(d) 2 Comm. 326. 

(di) Thift^ point is again adverted to in a future page, with reference to the strict 
meanmg of the word '< feoAnent" (e) P. 41. (n. 36.) 

(/) See 1 Inst 384. a. n. 1. 
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(5) The interest which is generally tenned a temint right of 
renewal, is particularly s^plicable to leases from the crown, from 
the churchy from colleges, or from other corporations ; and though 
only a matter of favour and chance, the right to it is guarded by 
courts of equity, (g) 

(6) Vid. Sup. 146. n. 6. 



(g) How far, and in what maimer* it is recogniied by equity, set But. Co. 
Xitt 290. b. XI. 
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CHAPTER II. 



APPOINTMENT. 



In the observations we have had occasion to make on the 
nature of powers, much has necessarily been said which 
might, perhaps, be more peculiarly applicable to appointments ; 
the power and appointment which exercises it possessing, in 
truth, the close connection of cause and effect. 

The few remarks which it will be proper to make on this 
assurance, will be introduced in the annotations on it ; and 
as a brief but able explanation of its abstract nature has been 
given by a contemporary writer (a), the author will refer his 
readers to it, taking the liberty, however, of dissenting from 
some of its propositions. That gentleman observes, that 
*^ the difference between an appointment and a declaration 
of use consists in the latter beii^ an original disposition of 
the use by the express consent of the parties, which prevents 
it from following any implied designation which the rules 
of law might otherwise prescribe, and the former being a 
limitation of the use by a separate instrument derived from 
and conformable to a power reserved or contained in the 
original conveyance, by which the seisin to serve the uses is 
transferred ; whence it necessarily alters, abridges, or suspends, 

(a) See 2 Sand. Uses, tit. Appointment. 
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the use pretnously declared upoa s^dh original coaveytnoe." (b) 
But this mode -of distisLgEifthing them : im conceived to be 
objectbnablQ. An appointment^ undonbtedHiyy uisi d^elaration 
of U3e ; bei^gy to a common d6claiution» as tbespeciea to the 
genus. It is, therefore, a declaration of use, poBBesaed cf 
certain specific qualities; the principal of which, — viz. its 
power of barring dower (c) or curtesy; — of raising a use 
which may operate as a remainder expectant on a particular 
estate created by the instrument containing the power (d), 
notwithstanding the rule, that the particular estate and re- 
mainder must be limited simultaneously (e); — its important 
effect of admitting, in a similar manner^ the rule in Shelley's 
case (/), notwithstanding that rule requires the limitations 
of the freehold and inheritance to be in the same deed or 
will(g); — will be found to emanate from its retrospec- 
tion to, and legal combination with, the conveyance creating 
the power. (A) Again, a declaration of use is not necessarily 
an original disposition of the use, preventing it from following 
any implied designation which the law might otherwise pre- 
scribe; as this definition is evidently inapplicable to de- 
clarations subsequent. And an appointment does not neces-- 
sarily alter, abridge, or suspend, the use previously declared 
upon the original conveyance. If there be a conveyance 
to the use of B. for life, remainder to such uses as he shall 
appoint, without any ultmor declaration of the use in de- 
fault of appointment, the inheiitaniserej^if5;aod When the 
apppintiii^t i^ rnadi^; ^ i|&pliad dMsign^tion 0f ijbe rules of 
law is p^reyented pirecis^ly, to this purpose, the sa^ne as in 
the case of a declaication subsequent ; and here, cons^uently, 
the limitation in the appointment does not alter, suspend, 
or abridge, any wjs^premov^ly declared. 

' {h) 2 Sand. Uses, 71. (c) Ray y.FanK, 5 Bar. & Aid. 561. 

(cQ The writer has endeayoured to eyince and explain tibis in his Essay on 
Remainders, p. 45. {e) I Inst 49. a. 

(/) Pean^e, 74t-5. {g) Dong. 470. 

{h) 7 Term Rep. 347. 
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It will not be necessaxy to present the reader with a 
simple appointmoit in its separate state ;^ — first, because 
it is rarely alone the medium of a purchase deed ; — secondly, 
because it may be easily abstracted from the accompanying 
conveyance. r 



PRECEDENT XVIII. 

APPOINTMENT TO THE USUAL USES OF A PUR- 
CHASE DEED, WITH A RELEASE BY WAY OF 
FURTHER assurance; IN WHICH THE VENDOR 

retains the title deeds, and covenants 
to produce them. 

This indenture^ &c. 
L Forties, between A. Adams, of, &c. of the first part, 
H. Hale, of, &c. of the second part, and G. 
iLRed- Gross, of, &c. of the third part: Where- 
LConvey- ^^ (1)> by indentures of lease and release, 
Sm.*** bearing date respectively on or about (2), 
&c. the release expressed to be made be- 
tween N. Nokes of the first part, the said 
A. Adams of the second p^rt, and D. Doe 
of the third part, for the valuable considera- 
tions therein expressed, various heredita- 
ments, and, among them, those which are 
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hereinafter described, were conveyed to the 
said A. Adams and his heirs to such uses 
generally, as he, at any time or times, by 
any deed or deeds to be sealed and deliver- 
ed by him in the presence of and attested 
by one or more credible witness or witnesses, 
should appoint; and in default of such ap- 
pointment, and in the mean time subject 
thereto, to the use of the said A. Adams for 
life, remainder to the use of the said D. Doe 
and his heirs during the life of the said A. 
Adams in trust for him and his assigns, with 
remainder to the use of the said A. Adams 

2. Con- and his heirs [Contract for sale, sup. 18.] ; 

Testatum. [Testatum, ibid.1 

III. Opera- He the said A. Adams, in the exercise of the 

tiye part* _ 

aforesaid power, " and of every other power 
enabling him in this behalf (3)," by this his 
deed sealed and delivered in the presence of 
the two credible persons, whose names are 
hereon indorsed as witnesses attesting such 

LAppoint. sealing and delivery, doth appoint, that 
all the hereditaments hereinafter described, 
shall, immediately after the execution of 
these presents, enure to the uses hereinafter 
limited (4) ; and by way of further assur- 

2. Release, ^tnce Only (5), by these presents doth grant 
and release to the said H. Hale [Bargain and 
sale, 18.] and his heirs [Parcels.] [Appur- 
tenances, 19.] : 



•1 
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p. Ha, To HAVE AND TO HOLD the hereditaments 

bendum. 

hereiabefore described to the isiaid H. Hale 
md his heir^ to such use* generally (6), by 
way of r^t-charge or otherwise* as he, at any 
tiifte or time9» by aoy deed or deeds law- 
fully executed (7), shall appoint, and in 
default of and subject to sucii 'a{>poiiitment, 
and as to those part9 of the said premises to 
which it shall not extend (8) [JJlawer, uses, ut 
swprOfy 20.] : 
y.cove- Akd the said A. Adams doth hereby, for 
himself and his heirs, covenant with the said 
H: Hale, his appointees, heirs, and assigns, 
in manner following, — • that is Xo say, that 

notwithstanding any thing made,' done, o? 

» - 

suffered, by him the said A. Adamis, he hath 
L Right good right by these presents to appoint tlje 

to ftppoint 

ajudcou- said hereditaments to the uses hereinbefore 

vey. 

limited ; and also, by way of further assur- 
ance, to release the s^me hereditaments in 
manner aforesaid^ and according to the in- 
tent of these present? \ike, other covenants 
for title asi inp^ 20, 3l> except thqt when the 
grantor, hi& heirs and assigns, are there 
spoken of, the word, appointee^ mmt ie added 
VI. Red- ^ theni]: A^i> whkbeas the title deeds 
Tiuedeeds ^^^ writifligs relating to the said purchased 
viffi^. premisesT, relate also to more valuable lands 
of the said A. Adaps, and are therefore to 
remain in his custody, on his covenanting 
to produce them, and furnish attested copies 



tor. 
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of them, to the effect hereinafter contained : 
m Pur- Wherefore this indenture lastly 

ther testa« 

turn. WITNESSETH, that in pursuance of the same 
agreement, and for the considerations afore- 
said, the said A. Adams doth hereby, for 

Covenant himsclf and his heirs, further covenant with 

to produce 

*^«™' the said H. Hale, his appointees, heirs, and 
assigns, that he, the said A. Adams, his 
heirs, appointees, or assigns, unless prevent- 
ed by fire, or some other inevitable accident, 
which may happen to the deeds and writings 
hereinafter mentioned, while kept by the 
said A. Adams, as he shall keep his own 
deeds and writings or other valuable effects, 
will, from time to time hereafter, on every 
reasonable request in writing, and at the 
costs of the said H, Hale, his appointees, 
heirs, or assigns, produce or cause to be 
produced (but in England only) unto the 
said H. Hale, his appointees, heirs, or as- 
signs, or to any person or persons whom he 
or they shall, under his or their hands, ap- 
point for that purpose, "or to any court of 
law or equity, or at any trials, hearing, com- 
mission for the examination of witnesses, 
or otherwise (9)," as occasion shall require, 
the said several deeds and writings, un- 
defaced, and uncancelled, for the proof of 
the title of the said H. Hale, his ap- 
pointees, heirs, or assigns, to the said pre- 



\ 



178 Purchase Deeds. [prec. xviii. 

andgire mises : And also, that the said A. Adams^ 
e^fef. his heirs, executors, or administrators, will,, 
from time to time, at the request and costs 
of the said H. Hale, his appointees, heirs,^ 
or assigns, deliver to him or them fair, true,^ 
and attested copies or extracts of and from 
the same deeds and writings, or any of 
them, and suffer such copies and extracts 
to be examined with the originals thereof,, 
either by the said H. Hale, his appointees,, 
heirs, or assigns, or any person or persons 
whom he or they shall appoint in manner 
aforesaid for that purpose. (10) In witness,. 
&c. 

{I) When brevity is desirable, we may, in an appointment, adopt 
a mode of recital analogous to that of the seisin of tlie vendorl 
For as, abstractedly speaking, enough is said when the nature of 
the title is accurately .delnonstrated, it is sufficient to recite, simply^ 
that the hereditaments^ hereinafter described now stand limited to 
such uses, &c. 

(2) The reference in the operative part of the appointment to the 
power contained in a particular indenture would create a dependency 
on the recital of it (a), but for the usual sweeping declaration that 
the deed is in execution of all other powers, &c. If that declaration 
be omitted, these cautious words should therefore be inserted ; and 
vice versd. (b) 

(3) Mr. Butler remarks, that this precaution is often proper, but 
certainly sometimes superabundant, (c) As at the present day it i» 
the invariable practice to recite deeds as bearing date on or about,. 
&c,, a case must be of an extremely singular con^lexion in which 
this clause is not superabundant. 

(4) The student will observe, that the appointment is to the uses 



{a) See p. 24. (n. 6.) (6} Vid. infra. 

(e) Co. Litt. 272. a. VII. 2. 
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hereinafter limited. This remark is material, because with those who 
are ignorant of the nature and effect of an appointment, it is a com- 
mon error to make the appointment to the releasee himself. The 
consequence is, that as an appointment is only a limitation of use, 
the l^gal estate, and not a mere seisin to uses, vests in the purchaser, 
and when he executes his power of appointment, he gives only an 
equitable interest to the appointee, as the use in such appointee is a 
use upon a use. 

(5) We may omit the double testatum as most unquestionably re- 
dundant. In all the cases on the question whether an assurance of 
the fee made by the grantee under a release to uses, operated as an 
appointment or a conveyance, the courts have admitted intention to 
be the governing principle. It is true, that such intention has been 
deduced from accompanying circumstances ; and when the words of 
appointment and coaveyance have been confounded, it has led the 
cpurts to opposite results. Up to a recent period a conveyance made 
by a person who has a power of appointment, with the fee in default 
of appointment, without any reference to the power, was held to have 
been decisive evidence of an intention not to execute the power, (d) 
In Cox V. Chamberlain (e), proceeding also upon the ground of in- 
tention, it was decided that when such a donee makes an instrument 
t)lending the words of appointment and conveyance, and the effect of 
its operation as an appointment would be to create equitable instead 
of legal estates, and thereby frustrate its object, it shall be construed 
to be a conveyance. In the late case of Wynne v. Griffith (/), the 
limitations were (so far as is material to the present point), to such 
uses as A. B. C. and D. should jointly appoint, and in default of 
Buch appointment, to the use (as to part of the premises) of C. for 
life, with remainder as to that part, and immediately as to the rest of 
the premises, to the use of A. in/ee. A. B. C. and D. granted, 
bargained^ sold, released, confirmed^ directed, limited, and ap- 
pointed, to L. in fee, to the use (among other uses), of himself for 
a term of 500 years, in trust to rai§e portions. L. was also made 
trustee to support contingent remainders. It was held that the latter 
instrument operated as a conveyance. As the judgment of the 
jpouit was given by certificate, we are left to infer the reason on which 
they grounded it, and that appears to be the intention deducible 
from the circumstance of the deed having been to uses, and clearly 



{d) Clere's Case, 6 Rep. 17. Cra. JEJiz. 877. Cro. Ja. 31. 

{e) 4 Ves. J. 631. (/) 3 Bingh. Rep. 179, 

N 2 
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contemplating a mere seisin in L., the grantee, to serve them ; — a con- 
trary supposition militating with the fact of the term being hmited to 
him, and of his being a trustee, to support contingent remainders. But 
though there was no allusion to the power in the deed on which the 
question arose, this case goes farther than Cox v. Chamberlain, where 
the conveyance was expressed to be made in pursuance of all 
powers ; for (as we have seen) two only of the donees had an interest 
in default of appointment, and the fee in the whole premises was in 
fact vested in one of them ; and it was, therefore, a great stretch of 
the pre-existing rule to construe the instrument a conveyance, (^r) 
The inference which may be drawn from these two cases is, that the 
circumstance of the parties intending the instrument to be an ap- 
pointment IS immaterial, if it can only effectuate their view, by 
operating as a conveyance ; the attainment of the contemplated ob- 
jects being assumed as the general and predominating intent, which 
an appointment was erroneously supposed to be the means of execut- 
ing. The case of Roach v. Wadham (A), in which the instrument 
was deemed an appointment, is professedly founded on the same 
principle of intention, but deducing it from different sources, and 
leading to different results. It seems to establish that when the 
donee of a general power, with the fee in default of appointment, 
makes an assurance in which the words of appointment and convey- 
ance are blended, the junction of the grantee to uses is such strong 
evidence of intention to exercise the power,* that it must appear very 
clearly from the deed, or the covenants therein, that it could not 
take effect unless it operated as a conveyance out of the interest. 
But the authority of this case is questionable ; for not only is it at 
variance with the cases of Cox v. Chamberlain, and Wynne v. Grif- 
fith, but with the principle established in Clere's case, that where 
the party has an interest as well as a power, he shall be taken to 
convey the former, and not to execute the latter. How the concur- 
rence of the grantee to uses elicits an intent to exercise the power, 
it is not easy to perceive ; for no point is clearer than that his con- 
currence is as nugatory in the one case as in the other. As the ex- 
ecution of a power in a conveyance to uses is but an event raising a 
use, as well might it be said that when the event happens, on which a 
future use is limited to arise, the use does not shif|; or spring up of 



{g) For as to two of the donees, (indeed to three of them, in respect to the fee) , 
the case fell within the letter, though not within the spirit, of the rule estahlished 
in Hoh. 160. and in 6 Rep. 17. 

(A) 6 East, 289. 
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itself, but the grantor of the seisin must convey to the cestuique use. 
But, to conclude, the point which has been discussed can only arise, 
when from a confusion of the words of conveyance and appointment, 
the intention may be deduced from attendant circumstances. It 
would be quite preposterous to contend, that any state of things 
would justify the courts in construing an instrument as a mere con> 
veyance, when an appointment in pursuance of the power is first 
formally and distinctly made, and then a conveyance expressing to be 
only by way of further assurance. The insertion of another testatum 
clause is, therefore, nugatory. 

(6) The present form is somewhat varied from, and briefer than 
the former one, p. 19. xx. 

(7) Fi(f. Slip. p. 40. (32.) 

(8) It is clear, that without this express provision, the use would 
remain in the purchaser in so much of the land as the appointment 
did not embrace ; for the use which is declared to him is in this re- 
spect evidently analogous to a resulting use, as to which the rule \&, 
that so much of it as the grantor does not dispose of remains in 
him. {%) 

(9) It is, I believe, an almost universal practice to add this indefi- 
nite provision, and when it is added, the previous specification of 
course is useless. Some gentlemen, however, do not extend the 
anticipated requisition beyond definite limits; and if the specification 
be full and accurate, this plan is, perhaps, the preferable one. This 
provision has been elsewhere expressed thus (k), '^ at any trial, 
hearing, or examination in any court of law or equity, or other judi- 
cature, or upon the execution of any commission in England, as oc- 
casion shall require ;" omitting or otherwise. 

(10) Mr. Fearne thought (Z) (but his opinion in this respect was 
never attended to), that where a vendor retains the title deeds, he is 
bound to enter into covenants extending to the acts of the persons 
against whose acts he is indemnified by the deeds in his possession. 
In practice, however, he never enters into more extensive covenants 
on this account, {m) 

Where a purchaser cannot«obtain the title deeds, but only attested 
copies of them, it is because the latter are not sufficient security to 
him, that he is also entitled, at the expense of the vendor, to a cove- 
nant to produce the deeds themselves, at the expense of the pur- 

(i) Co. Litt. 23. a. The principle of this rule applies mure strongly to the land 
than to the estate. 

{k) 2 Sand. Uses, 146. 4th Ed. 

(/) Pofith. 110. (w) Sugd. Vend. 469. 7tli Ed. 
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chaser (n) ; which should^ in most cases, be made by a separate deed. 
Mr. Sugden observes, that where a vendor retains the deed, by which 
the estate he is selling was conveyed to him, (which is mostly the 
case when it relates to other estates), it seems advisable for the pur-^ 
chaser to require a memorandum of his purchase to be indorsed on 
such deed, (o) This remark is just ; for even when the title may 
appear to be legal, it may, in fact, be only equitable ; a term may be 
outstanding; and such a memorandum would then be the only 
means of preventing a vendor, under these circumstances, of com- 
mitting an effective fraud, by selling the lands again to a bond fide 
purchaser without notice, who may on discovering the previous sale, 
protect himself by taking an assignment of the term, (p) This he 
may do, though the first purchaser^ the person equitably entitled to 
tiie estate, has let it to a tenant who has taken possession ; for notice 
of a tenancy will not, it s^ms, affect a purchaser with constructive 
notice of the lessor's title, i^q) 

It is not unusual to add a proviso to this covenant, determining it 
in the event of the vendor's selling the part of the lands which he re- 
tains, and procuring him to whom the lands are sold and deeda 
delivered, to enter into a similar covenant with the first purchaser. 
The defeasance may be as follows : — 

" Provided nevertheless^ that if the said A. Adams, his heirs,, 
appointees, or assigns, shall make an absolute and bond fide sale and 
conveyance of the other hereditaments to which the said deeds and 
vn'itings relate, *' and which are comprised in the before recited inden- 
tures of lease and release," or of the greater part in value of those 
hereditaments, and shall procure such grantee or grantees to enter 
into a covenant in relation to the same deeds and writings, to as full 
an extent as the one hereinbefore contained, and shall deliver such 
covenant (r) unto the said H. Hale, his heirs, appointees, or assigns,^ 
then the foregoing covenant shall cease, without prejudice, however^ 
to any right which may have accrued to the said H. Hale, his heirs^ 
appointees, or assigns, for any breach of the said covenant prior ta 
its cesser. 



(n) 2 Esp. Ca. 640. n. (o) Vend. 465. 

{p) Vid. sup. G9. {q) Sugd. Vend. 745. 

(r) \i\s f^^TiQTiWy SiXd. deed of covenant ; but as the word ''covenant" supposes 
» deed, (see Touch. 160}, the expression is an incorrect one. 
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PRECEDENT XIX. 



OF THE EQUITY OF EEDEMPTIOX OF AN EQUI- 
TABLE REMAINDER IN FEE, IN FREEHOLD AND 
COPYHOLD LANDS, BY HUSBAND AND WIFE, IN 
PURSUANCE OF A JOINT POWER; — PART OF 
THE CONSIDERATION BEING AN ANNUITY, 
SECURED ON THE PURCHASED PREMISES, AND 
PAYABLE TO THE VENDORS FOR THEIR SUC- 
CESSIVE LIVES. 

I Parties. ThIS INDENTURE, &C. 

Between M. Mott, of^ &c. aud G. his wife, of 

the one part, and P. Pitt, of, &c. of the other 

iL Reci- part : Whereas, by certain indentures of 

I. Settle, lease and release bearing date respectively on 

ment. 

or about, &c., the release expressed to be 

made between R. Roe of the first part, D. 

Doe of the second part, P. Piatt of the third 

part, N. Nash of the fourth part, and M. Mott, 

and G. his wife, of the fifth part ; and by a 

declaration of the uses of a fine in the same 

release mentioned, the freehold hereditaments 

hereafter described were conveyed to the 

u$e»of use of the said P. Piatt for her life, with re- 

tioidiandB. maindcr to the use of the said N. Nash in fee ; 

Of tLe CO- and by a surrender then to be made of the 

copyhold hereditaments hereafter described, 

pursuant to a covenant in the said indenture 
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of release, the same were to be assured to the 
use of the said P. Piatt for her life, with re- 
mainder to the use of the said N. Nash and 
his heirs, to the intent that the said P. Piatt 
might be admitted tenant thereof for her life, 
DecUra- with remainder to the said N. Nash and his 

tion of 

trust. heirs (1); and the said indenture of release 
declared that the said freehold and copyhold 
hereditaments (subject as aforesaid), should 
be held by the said N, Nash and his heirs 
upon such trusts as the said M. Mott and G. 
his wife, at any time during their joint lives, 
by any deed or deeds under their hands and 
seals, to be executed in the presence of and 
• rid.sup. attested by* one or more credible witnesses, 
should appoint (2), and subject thereto in 
trust for the said M. Mott and G. his wife, 
2.Appomt- and their heirs : And whereas, by an in- 
way of denture bearing date the day of , and 
made between the said M. Mott and G. his 
wife, of the first part, R. Read, of the second 
part, and the said N. Nash of the third part, for 
the considerations therein expressed, they the 
said M. Mott and G. his wife jointly, in pur- 
suance of the aforesaid power, did by that 
their deed, executed as thereby required, di- 
rect and appoint the said freehold and, copy- 
hold hereditaments to be held by the said N. 
Nash and his heirs in trust to secure to the 
said R. Read the said sum of £ , , with 
lawful interest for the same, and to that end 



I 
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1 
j 

Upon trust for sale as therein mentioned : i 

3. Money And WHEREAS, the Said sum of £ still 

still due. 

remains due to the said R. Read: And 

4. cjon- WHEREAS, the said 1^. Pitt has agreed with 

the said M. Mott and G. his wife, for the pur- 
chase of their equity of redemption in the 
said freehold and copyhold hereditaments, on 
the terms and for the considerations hereinaf- , 

III. Testa- ter specified (3): Now this indenture wit- 
NESSETH, that in pursuance of the said agree- 
ment, and in consideration of the said sum of 
£ , so due to the said R. Read as afore- 
said, and in satisfaction thereof, and in consi- 
deration also of the sum of £ to the said 
M. Mott and G. his wife, paid by the said P. 
Pitt at or before the execution of these pre- 
sents, the receipt whereqf they do hereby ac- 
knowledge, and therefrom release the said P. 
Pitt, and also in consideration of an annuity 
of £ , secured and payable as hereinafter 
ly. Opera- mentioned, they the said M. Mott and G. his 
Appoint^ wife jointly, in exercise of the aforesaid 
^^^ power (4), " and of all other powers in the 
same behalf," by this their deed executed by 
them in the presence of the credible witnesses, 
whose names are hereon indorsed, do ap- 
point unto the said P. Pitt and his heirs, all 
Defids,&c. [Pfl^rce/^.] [Appurtenances y 19. .] [Deeds, 

V. Haben- ibid.] To HAVE AND TO HOLD the Said 

'freehold and copyhold hereditaments herein- 
before described, with their appurtenances, to 
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8iib|0ct«o '' and to the use of" the said P. Pitt and his 
heirs, subject nevertheless to an estate for 
the life of the said P. Piatt, and to the said 
annuity of £ , payable thereout to the 
said M. Mott during his life, and after his 
death to the said G. Mott during her life, and 
intended to be charged thereon by an inden- 
ture bearing even date with these presents (5) : 

VI. Core- And the said M. Mott doth hereby for him- 

nants for 

the title, self (6) and his heirs covenant with the said 
P Pitt, his heirs and assigns, that notwith- 
standing any thing made, done, or suffered 
by him the said M. Mott, or his said wife, he 

1. Good hath good right to appoint the said freehold and 
^t. copyhdd hereditaments in maimer aforesaid, 

and according to the intent of these pre- 

2. Forqai- s^Qts : A^i> t^at it shall be lawful for the said 
ment. P. Pitt, his hcirs and assigns, at all times 

hereafter peaceably to enjoy the same here- 
ditaments, with their appurtenances, and to 
receive the rents, and all arrears thereof now 
due, without any interruption or disturbance 
from the said M. Mott and G. his wife, or 
either of them, or of any person lawfully or equi- 
tably claiming or to claim any interest in the 
same hereditaments or any of them, by, un- 
der, or in trust for, the said M. Mott and G. 
Except his wife, (except the said P. Piatt, in respect 
of her aforesaid life-estate, and also except 
the high lord or lords of the fee of the said 
premises in respect of the rents, suits, and 
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services to be paid and performed therefore, 
and also except in respect of the aforesaid an- 
3. Forfar- nuity of £ ) I And MOREOVER, that they 
ance. the Said M. Mott and G. his wife, and every 
person rightfully claiming or to claim any 
interest in the said freehold and copyhold 
hereditaments, or any part thereof, from, un- 
der, or in trust for them or either of them, 
(except as aforesaid), shall at all times here- 
after, at every reasonable request, and at the 
sole expence in all things of the said P. Pitt, 
his heirs or assigns, make and do, or cause to 
be made and done, all such further lawful and 
reasonable acts and assurances in the law, be 
the same by fine, common recovery, deed en- 
rolled or otherwise ; for more perfectly assuring 
the said freehold and copyhold hereditaments, 
with their appurtenances (subject as aforesaid) 
to and to the use of the said P. Pitt and his 
heirs, as by him or them, or his or their 
counsel shall be reasonably advised and re- 
quired, so as, &c. [sup. 22.] In witness, &c. 



(1) The admittance of the tenant for life is the admittance of the 
person in remainder, (a) This is one illustration of the general rule, 
that the particular estate and remainder form but one estate. (6) 

(2) Of course this power is purely equitable ; for N. Nash took 
the legal estate in the freeholds by the use being declared to him (c) ; 
and as to the copyholds^ there was no necessity to declare the use 

(a) The author h«s given the qualifications of this position in his Essay on 
Remainders, p. 65. 
(6) Ibid. 63. Bac. ^br. Rem. (T.) 
(c) 1 Sand. Uses, 93. Comb. 313. 
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to a gratuitouB surrenderee in order to give him the legal estate 
therein ; for to this extent the statute of uses does not extend to 
copyholds, {d) When uses are limited in copyhold surrenders, 
they are declared on the seisin of the lord ; — that is, the surrender 
is at once to the uses. 

(3) The practice of specifying in the recitals of the contract, all 
its terms, when numerous and particular, and of repeating them 
nearly totidem verbis in the witnessing part, is surely indefensible. 

(4) It is observable, that as the power overrode only an equita- 
ble interest, and a mortgage is in equity regarded as a mere pledge, 
andy consequently, as but a partial disposition of the property 
which leaves the substantial ownership in the mortgagor, the power 
was not exhausted by the fiist appointment. Had it embraced 
a legal estate, a mortgage in fee by appointment would, at law, 
have totally extinguished it ; but equity would have preserved it, 
even in that case, over the equity of redemption. 

(5) Some gentlemen would insert here a declaration, that the 
trustee '' should stand seised to the use of the purchaser,'' &c. ; 
but as the legal estate follows the trust, which is formally and 
efficiently transferred by the appointment, such a declaration is 
useless. 

(6) It is common but inaccurate to make the grantor covenant 
fi[>r himself ^' and the said his wife, and for his and 
her,*' &c. The impropriety of this form arises from the husband's 
inability to bind the wife or her representatives. 

{d) GUb. Ten. 170. Cro. Car. 44. How far it does, the autlior has elsewhere 
mquired. Essay on Remainders, 86 to 91. He is happy; to find that the sobse- 
qnent decision of Boddington v. Abemethy, 8 Dow. & Ryl. 626. is in perfect ac- 
cordance with the opinions he there expressed. 
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PRECEDENT XX. 

by two (1) exchanging parties, with reci- 
procal releases by way of further as- 
surance to grantees to uses for barring 
dower in both the respective estates. 

This indenture, &c. 
L Parties, between H.. Ham, of, &c. of the first part, 

W. Willes, of, &c. of the second part, and 

E. Ellis, of, &c. and P. Pearce, of, &c. of 
n. Red- the third part : Whereas, by indentures of 

lease and release bearing date, &c.* for the 
L Convey- Valuable considerations therein mentioned, the 

ance to 

the first', hereditaments hereinafter first described were 

exchang- 
ing party, conveyed to such uses generally as the said 

2. To the H. Ham, by any deed, &c. [sup. 175.] [Recite 

a similar conveyance to W. Willes of the lands 

3. Agree- sccoudly described] : And whereas the said 
exchange, H. Ham and W. Willes have agreed to ex- 
change (2) their said respective hereditaments; 
but as the said hereditaments agreed to be 
given in exchange by the said W. Willes, are of 
less value than the said hereditaments to be 
taken in exchange by him, it has been 
agreed, that he shall pay to the said H. Ham 

and for the sum of £ for equality (3) of ex- 

equalityof ^ J \ / 

exchange, change; and for effecting such exchange, 
the said parties have agreed to appoint and 

* Vid. 174. II. 1. 



I 
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release their said respective hereditaments 
III. Tes- to the uses hereinafter limited: Now this 

tHtum. 

INDENTURE WITNESSETH, that in pursu- 
ance of the said agreement on the part of 
the said H. Ham, and in consideration of the 
appointment and release hereinafter made 
by the said W. Willes, and of the sum 
of £ of sterling money paid by him to the 
said H. Ham, before the execution of these 
presents, for equality of exchange, the receipt 
whereof the said H. Ham doth hereby ac- 
knowledge, and from the same release the 
1. Oper- said W. Willes ; — he the said H. Ham, in 
a ye par . ^2cgj.^jgg ^f ^^e powcr aforcsaid, '^ and of 

every other power in the same behalf," by 

this his deed, sealed and delivered in the 

presence of, and attested by, the credible 

persons whose names are hereon indorsed 

as witnesses to such sealing and delivery, 

Appoint- DOTH APPOINT all the Said hereditaments 

first ex- hereinafter first described, with their ap- 

party. purtenances, to the uses hereinafter limited : 

2. Teste- And this indenture FURTHER WIT- 
tnm. 

NEssETH, that in pursuance of the said agree- 
ment on the part of the said W. Willes, and 
Appoint- in consideration of the appointment and 
SrioLd release by the said H. Ham, he the 
ing party. Said W. WiUcs, in exercise, &c. [as be- 
fore, 1. p. 175.] 

3. Testa- And THIS INDENTURE LASTLY WITNESS- 

ETH, that in further pursuance of the said 
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agreement on the respective parts of the 
Convey, said H. Ham and W. Willes, and by way 

ance by ' J J 

way of of further assurance of all the said heredita- 

nirtiier as- 

Ktrpw/ ments, he the said H. Ham, as to the here- 
'*"• ditaments hereinafter first described, by 
these presents doth grant and release, and 
the said W. Willes, as to the hereditaments 
hereinafter secondly described, doth grant 
and release unto the said £. Ellis and P. 
Pearce (in their legal ownership now being, 
by a bargain and sale to them thereof, re- 
spectively made by the said H; Ham and 
W. Willes, in consideration of 6^. to each 
of them paid by the said E. Ellis and P. 
Pearce, and dated, &c. [sup. 18.] and their 
heirs ; — first, all [Parcels of H. Ham.] [Ap- 
purtenanceSy sup. 19.] and secondly, [Parcels 
of W. Wines'], together, &c. [Appurtenances, 
19.] 

SidJm. [J^^^y 19- ] To HAVE AND TO 

HOLD all the said hereditaments hereinbe- 
fore respectively described, with their ap- 
purtenances, unto the said E. Ellis and P. 
Uies. Pearce and their heirs, to the several uses 
hereinafter limited, — that is to say, as to 
the hereditaments hereinbefore first describ- 
ed, to [Uses to bar dower as to W. Willes, 
vid. 19. IX. ] and as to the heredi- 

taments hereinbefore secondly described 
[Uses to bar dower as to H. Ham, ibid.] ; 
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v.cove- And each of them, the said H. Ham and W. 
both ex- Willes, as concerninff only the hereditaments 

changing ^ "^ 

parties, hereinbefore assured by him as aforesaid ; 

and his own separate acts and defaults, doth 

^*JJ^^*^|^^ hereby, for himself and his heirs, covenant 

L seisin ^yl^Y^ ^Yie said E. Ellis and P. Pearce, and 

their heirs (4), in manner following, — that 

is to say, that notwithstanding any thing 

made, done, or suffered, by them, the said 

weT^^ H. Ham and W. Willes respectively, they 

1. That have good right respectively by these pre- 

they have a •/ x. 

right to sents to appoint and release in manner afore- 

appoint . / 

and con- said, and according to the intent of these 

vcy» 

2. For presents: And that it shall be lawful for 
j^^eiSr each of the said exchanging parties, his ap- 
pointees, heirs, and assigns, to possess the 
hereditaments hereinbefore assured to him, 
with their appurtenances, and to receive th 
rents and profits thereof, without any inter- 
ruption or disturbance from the other of 
them, or any person lawfolly or equitably 
claiming through, under, or in trust for 
him or his heirs, or any of his ancestors : 
3.Forfree- And THAT frcc from^ all other interests j 

dom from . , . 

incam- titics, tithcs, licus, or othcr incumbrances, 

brances. 

occasioned or suffered by the other of them 
the said H. Ham and W. Willes, or any 
person rightfully claiming or to claim the 
same at law or in equity, in or upon the 
said hereditaments hereinbefore first and 
secondly described respectively, or any part 
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thereof, through, under, or in trust for him, 
4. For or by his means or default : And also that 
surapce. each of them, the said JH. Ham> W. Willes, 
and e^ery person rightfiilly claiming any in- 
terest at law or in equity in the said heredi- 
taments hereinbefore respectively described, 
or any part thereof, under or in trust for 
him or his heirs, shall, at all times, on every 
reasonahle request, and at the sole expence 
in all things of the other of them, his ap- 
pointees, &c. uim'B'* 21. 4. 
For more satislaotprily assuriiig the said 
hereditaments hereinbefore by him appoint- 
ed am) released, T^itb the appurtenances, to 
the said B. Ellis ajid P. Pearee and their 
heifs, or otherwise, and according to the 
int^pt of these pre^e»ts» c^ by the said H* 
Ham and W. Willes respectively, or their 
respective appointees, heirs, and assigns, 
shall, &e. \ui mf. 22»] 
In witness, &c. 

(1) An exchange ce^nnpt be between more than two distinct 
p?^rti08 (jflf) ; but the vriter popceiyes that the reasons (6) for con- 
fii^iog to ^chpge deed tQ this, nunaber, do not apply to an ex- 
change effected by an appointment, oj a lease and release, (c) * 

(?) Sy adoptijig conveyances whi9h ar^ derived from the statute 
of \is^, for the purpose of effecting an eixhange, the common law 
requisition of entry, and the consequent inconvenience of the 
transaction being frustrated by the death of one of the parties be- 
fore entry, are obviated. Hence exchanges are now usually effected 

(a) fiton Gdlkgt r, Whtchester, 2 W. Bl. 396. S. G. 3 Wfls. 466, 488. LofflL 
4<H. (6) See them iii Harg. €k>. Lttt. 50. a. (1.) 

(c) See ziiielC note. 
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by lease and release ; and, of course, when the parties have general 
powers o£ appointment, they reciprocally appoint the lands, as in 
the instance before us. But it appears to the writer, that there is 
a still greater advantage attending the present practice, — viz. that 
there is no necessity for using the word ^' exchange** in the opera- 
tive part of the deed, in order to give effect to the reciprocal con- 
veyances which are contained in it. It has, indeed, been said, that 
when an exchange is made by lease and release, all incidents 
annexed to an exchange at common law will be preserved (cT) ; and 
this opinion has become general : but if the learned author, with 
whom it originated, meant, that when the lands are mutually 
released without the word exchange being used as an operative 
word, the condition and warranty of law tadth implied in an ex- 
change deed would be preserved, the proposition would seem to 
be incorrect ; for it is among the fundamental rules of property 
that that word is individually requisite to an exchange at common- 
law, (e) And when it is used, and recognised as the operative 
word, by the admission of its peculiar effects, it is clear that the 
conveyance is not a lease and release ; for that assurance cannot 
(as such) possess the specific properties of an exchange. The prac- 
tical conclusion seems to be, that if the word " exchange *' be used 
in the operative part of an instrument, which without it would be 
a release, and it has the effect of generating the condition and 
warranty of law, such instrument is not a release, but a common 
law exchange, operating on the reversions which are created by the 
' bargains and sales ; and that, on the other hand, when an exchange 
is effected by lease and release, and the word excambium is not 
used in the operative part of the instrument, the condition and war- 
ranty are not retamed. (f) To avoid the regular incidents to an 
^xchan^ is extremely desirable, since, in consequence of the 
reciprocal liability to entry and eviction, in tiie event of the tide 
to the lands given being defective, it is necessary for a purchaser 
from either party to inspect the titie of the lands which have been 
given, as well as of those which have taken in exchange (^); 
whence, at the present day, when the investi^tion of tities is 
expensive and laborious, the common-law doctrince is productive of 
great inconvenience. 



id) But Co. Litt. 271. b. n. 231. (e) 1 Inst. 51. b. 

(/) The remarks wbkh have been made on an exchange effected by lease and 
release, are, of course, eqvally relevant to one effected by reciprocal appoint- 
qients^ dr} See 1 Prest. Ab^tr. 87. 
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(3) Or owelty, as it is generally termed ; fh>m owel, a word in 
our old law French, signifying equal. 

(4) Since the seisin of a mere grantee to uses is not transmissible, 
it seems absurd to covenant with him and his assigns. The same 
remark is in strictness applicable to the word heirs; since the 
common law estate being fuiictus offidoy instantly on the con- 
ve3rancey is, in fact, not descendible. (A) But it has been shewn, 
in a prior part of this treatise, that neither the one word nor the 
other is requisite to make the covenants run with the land, (t) 



(A) This point is involved in a dissertation on the seinHlia juris of the grantee 
to uses, in the author's Essay on Uses, pp. 130. 140. to which he will take the 
liberty of neferring the reader. (t) Sup. 44. (42.) 
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CHAPTER III 



BARGAIN AND SALE. 



Bargains and sales are of two kinds ; — 1st. Those which 
are derived from the statute of uses (a) ; — 2dly. Those which 
are made in pursuance of a power, as, for example, by an ex- 
ecutor iu pursuance of a collateral power in a will, or by com- 
missioners of bankrupt, &c. who exercise an authority conferred 
on them by act of parliament. Of the latter sort an instance 
has already been given (6), as bargains and sales by executors 
may be, and for the most part are, blended with a substantive 
conveyance by the person who has the legal estate. Bargains 
and sales derived from the statute of uses have now been, 
partly on account of the inconveniencies attending enrolment, 
partly because no uses can be declared in them to third per- 
sons (such uses being uses on uses) (c), almost entirely su- 
perseded in ordinary cases, by the two species of conveyances 
of which we have already treated. But there is one occasion 
in which a bargain and sale is still resorted to, viz. to make a 
tenant to the writ of entry for the purpose of suffering a 

common recovery ; and when the lands are of considerable 
value, or intended to be sold in parcels, it is prudent to make 

the tenant to the preecipe by this conveyance, as it obviates 



{a) 27 H. 8. c. 10. (&} Ante, p. 107. 

(c) Tyrrcrs case. Dyer, 156^ a. 
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the necessity of giving copies of the recovery deed to the 
purchasers, (d) We shalU therefore, give only a bargain and 
sale for this purpose ; as, though made by tenant in tail, it is 
in fact the medium Bf parsing Itve f^^ to the purchaser; for 
the estate tail is converted into a fee-simple by the operation 
of the recov,ery, and the declaration in the bargaiii and sale 
prevents the use from resulting to the recpveree, and fixes it 

in the purchaser* The declar?itio^ of uses in this convey^cc 
is not incojcisistent with what ha$ been before stated, because 
the recoveror takes the comnion law seisin, apd consequently 
the uses are declared on his estate^ and not on that of the 
tenant to the prsBcipe. The student will observe, tJiat the 
recovery will be void unless the bargain and sale which cre- 
ates the freehold whereon it is eufiered, is enroHed within six 
lunar months from the date of the deed.(e) This has been 
si^ t^he m anomaly if )y because there is ^ seisin at the 
time when the writ of entry 13 sued ; but the assumption 
should seem to be erroneous, for as the legislature has made 
enrolment within a certain period essential to the validity of 
the instrument, it follows that if that ceremony be not per- 
formed accordingly, the bargainee in legal consideration never 
possessed the land at all. Hence, before enrolment, within the 
six months tiie bargain and sale is good from (to use a quaint, 
but forcible expression of Lord Hardwicke's) the prospect and 
pregmncy (g) which it has to that ceremony ; but after tl^at 
time has elapsed without the encolment having been made, ^n 
analogous retrospect nullifies it ab initio : consequently, though 
the case is peculiar, the principle it depends on is not anoma- 
lous. ' 

{fi) At least it is in such case pradent to have the tenant to the writ of entr^ 
madehy some deed enrolled, 1 PrestConv. 40. 

(e) MoUery v. Jeimiags, 2 Inst. 674. Stctu of an equitable recovery, Smith y. 
Frederick, Russ. Rep. 174. 

(/) 1 Prest. Gony. 38. 

(g) In the same sense, but with regard to another subject ; in his Lordship's 
beautifnl judgment in Garth v. Cotton, Dickens, 183, publiahed from bis MSS. 
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PRECEDENT XXL 

BY A TENANT IN TAIL TO A TENANT TO THE 
PRJECIFE DURING THEIR JOINT LIVES, FOR 
THE PURPOSE OF SUFFERING A COMMON RE- 
COVERT, AND DECLARING THE USE THEREOF 
TO A PURCHASER IN FEE. 

This indenture, made, &c. 
LPiirtiei. Between C. Clark, of, &c. of the first part, 
S. Smith, of, &c. of the second part, P. Pay, 
of, &c. of the third part, and W. Wright, of, 
n.Reci- &c. of the fourth part(l): Whereas, the 
i.sdain said C. Clark is by virtue of the last will of 
SitS?"* J- Clark, his late father, bearing date the 

day of , and proved in the prerogative 
court of the archbishop of Canterbury on the 
day of , seised of an estate tail in pos- 
session in the hereditaments hereinafter de- 
2. Con- scribed : And whereas the said C. Clark 
sale, has contracted with the said W. Wright for 
the sale to him of the said hereditaments, as 
hereafter mentioned, for the sum of £ . , and 
Agree- in ordcT to cffectuate the said agreement, the 
suffer re- said C. Clark has agreed to suffer a common 
recovery for the purposes hereinafter ex- 
m.Testo- pressed : Now this indenture witness- 
£TH, that in pursuance of the said agree- 
ment, and in consideration of £ of sterling 



■» • «* "^ •, 



'*.' --^ 
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money to the said C. Clark, paid by the said 
W. Wright, at or immediately before the ex- 
excution of these presents, in fall for the ab- 
solute purchase of the said hereditaments in 
fee-simple, free from all incumbrances, the 
receipt of which said sum the said C. Clark 
doth hereby acknowledge, and thelefrom re 
lease the said W. Wright, and for fcarring all 
estates tail, and all interests (2) thereupon 
expectant in the hereditaments hereinafter de- 
scribed, and for limiting the same to the uses 
hereinafter declared, and also in consideration 
often shillings (3) to the said C. Clark, paid 
by the said S. Smith at the time aforesaid, 
the receipt whereof is also hereby acknow- 
ledged, the said C. Clark by these presents 

ly. Oper- DOTH GRANT, BARGAIN, AND SELL, UntO 
atiye 

wofds. the said S. Smith, [^Parcels.'] [Appurten- 

y. Sweep- «wce^, 19. VI.] and all other the heredita- 

"^ ^ * ments situate in the several towns, pari shes, 

andplaces, of A. B. and C, in the oouS ^J^ 

o||fuiiVin nwd DoFogt, in which the said C. 

Clark hath any estate tail at law or in equity, 

and every part of the same, with the appur- 

^dom. tenances(4): To have and to hold the 

said hereditaments hereby bargained and sold 

with their appurtenances, unto the said S. 

Smith, during the joint natural lives of him- 

viLDe- self and the said C. Clark (5): To the in- 

cUuw. TENT that the said S. Smith may be tenant 

of the freehold of the said heredita^ments with 
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their appurtenances, aad a coiiuxio& recovery 
with doubJe voucher be forthwith suffered 
thereof, wherein the said P* Pay shall be de- 
'mandant, S. Smith tenant, and C. Clark first 
vin. De- vouchee (6) ; and it is hereby decWed that 

claration 

of the use. the said recovery, *' when suffered (7)," shall 

6Bute to the use of the said W. Wright and 

IX. cw- bis heirs : And the said C. Clark doth hereby 

nants for ** 

title for himself and his heirs covenant with the 
« nd. mp. said P. Pav (8), and his heirs,^ that notwith- 

195. (4). V \ / 

standing any thing made, -done, or suffered, 
by the said C. Clark, or J. Clark, deceased, 
he the said C. Clark has aow good fight by 
these presents to bargain and sell, or other- 
wise assure, the hereditaments hereinbefore 
described, to the said S. Smith in manner 
aforesaid^ and according to the intent of theae 
presents. [Other covenants for title, ut sup. 
20, 21, 22.] In witness, &c. 



(1) With the most esteemed practitioners there are never fewer 
than three parties in a recovery deed, viz., the 'tenaart in tail, the in- 
tended tenant to the preQcipe, and the io^nd^d demtndant. When 
the tenant in tail has not the immediate freehold, there must (except 
when such immediate freeholder is only a lessee for life) (a), be 
another party, the tenant of that estate, who .then 'stands first. 

(2) Every interest ulterior to an eatate ^tail is destroyed by the 
common recovery of the tenant in tail. (6) Its operation forms an 
exception to the rule which else holds universally (c), that future 



(a) 14 G. 2. c. 20. 8. 2. (*) 1 Mod. 108. 2 Lev. 28 1 KaJ). 73. 

(c) Mr. Sergeant Winiams (2SBtind«d88.d.) 4sikiaoour«te, from not adYvttmg 
to thii exception. 
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uses and .exaoutopy Aidses 4ir« not de|itni)ctiUe ^ tba talEer.^ tke 
antecedent estate. (4) 

(3) Here we may xemember, a naminal coagidevatiofi js r^quwite ; 
a consideration in mQnej w mcmey's worth bang eas^Atial i<» the va- 
lidity of a bfurgain and uaAe* ^) Pechaps^ hom^Wh the viable 
consideration which is paid by the purchaser, thof|gh«Q(t hinaetf the 
bargainee, would suf^poit the instrument. (/) 

(4) This is called a sme^ing -clauae ; and is (som^imes lat laast) 
proper, &om the great importance ef the reoovery, wbA -the 'Oeoesstty 
(A compisi^g all ihe lands oa whach it is to operate in tha recovery 
deed. Circumstances msiy render «it desiraUe to kiiisrt the same 
clause In other conveyances. 

(5) So Iqi^ as the 4enant to the f)isec^ takes a ffoc^old, the ex- 
tent of that estate is imoaateriaL The prese^it hfthendum has not in 
the instance before us, wh^% the grantor is assun^ed to be tenant in 
taU,. the o^ect 4^hich it ;ge»erally intends to attsan^ w., Mq enaiUe sfte 
tenant pf the immediate ^eehcd^? when^only tenant for 'lile, 4o (join 
the tenant in tail in suffering ^ recorery withciot affecting the powers 
annexed to, or conting^9nt rremaind^rs d£ipeiBide9A o^pw his etf:ate. 
The plan i» efficacions^ because of the reyersioa or .inteispoflediealate 
which is left in the grantor; and it has SMpecseded thie piacstioe in 
vogue some years ago, and ^iv^hich was deduoed from the doctci&e^f 

. conditions. I shall conclude with obs^nring^ what % have oa % £w- 
,mer occasion taken the liber^^f BotiQing(^), tibat t^e declflfmtion 
qfuscj which is genecally <€uided to this habendum^ is unneeessanf, 
because, 1st, the estate conveyed is but a particular estate, which 
does not admit a resuLtipg use {h) ; 2ndly, the object ^of {the ipactkas, 
which requires the continuance of the legal estate in the tenant to 
the prsBcipe, is at all times of itself sufEoient to prevent a resulting 
use.(i) 

(6) In a modeon puli^oation^ the object of which was to prune 
the redundancies of modern conveyancing, it is propeifly observed, 
that the seven hundred words which h&ae follow, prescribing most 
minutely the manner in which the recovery is to be suffered, weve 

.perh^s intended as instructions to the officer who passes the 
recaveiy : but the prothonotary never looks at thcideed; and has, 

{tl) Cro. Jac. 590. Show. Pari. Ca. 137. {e) Vid. sup. 12. (3). 

( /) Vid. Wincli. 61. An averment of the payment of a pecimiary consideration 
may be made in t^ ab^ep^ of & statement of it inthe doed, ' 2 dust 672. I^ep. 
176. a. 2 Roll. Abr. 786. N. pi. 1. and ante, 13. (3.) 

(g) Essay on Remaind. 214. n. (28.) (A) Castle v. Dod, Cro. Ja. 200. 

(0 Gilbt. Rep. 16. Doug. 25. This is a ^e»«ra/ remark. A declaration of use 
is at all times useless in a bargain and sale* 
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moreoYer, precise fonns of his own from which he never varies. (A) 
This was probably the original object of inserting the load of words 
from which the precedent before ns has been freed ; bat whatever 
was the object, it is clear that they are totally useless. 

(7) The uses, the student will observe, will be derived to the 
purchaser out of the demandant's seisin; and, consequently, it 
cannot arise until the execution of the writ of seisin. 

(8) It is a common practice with many eminent conveyancers, 
to make the vendor (the tenant in tail) covenant with the tenant 
to the preecipe ; but (it is apprehended) against all principle ; for 
the estate of the tenant in tail, and all interests derived from it, 
are evidently over-reached by the operation of the fictitious proceed- 
ing : and how can covenants annexed to the estate of the tenant 
to the pracipe run with the land, if the estate they were appended 
to is extinguished ? By parity of reason it is, as to this point, im- 
material whether the freehold of the tenant be a fee or for life. 
It is conceived, that the covenants may be entered into with the 
demandant,' so as to run ¥rith the land ; and if it be objected that 
he has no seisin at the time they are made, the answer is, that the 
courts at the present day regard the recovery deed and the recovery 
as parts of an integral assurance ; and a legal consolidation of them 
when the whole is completed, gives an effect to intermediate 
transactions which could not else be supported. Thus the pur- 
chaser, taking under the present conveyance, might devise after 
the execution of the deed, but before the proceedings of the re- 
covery have commenced (Z) ; and though this use has been by some 
deemed a species of future use, or (as it is styled by Sir James Bur- 
row (m) ) a voidable contingent executory use, the more correct and 
intelligible ground for its capacity to be devised is the relation of 
the subsequent ceremonies to the recovery deed, forming, in the 
whole, one conveyance which commences from the date of the re- 
covery deed. 

This principle may clearly be called in, to give, in fictume jurh^ 
a sufficient seisin to the demandant at the time of executing the 
recovery deed, to enable the covenants entered into with him to 
run with the land in the same vray as if the covenantee had been a 
feoffee or releasee to uses. 



{h) Covviitry'8 Condie Forms, 57. (/)« Selwyii r. Selwyn, 2:Barr. liai. 

(i») Iba 
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PRECEDENT XXII. 

BY A DEVISEE IN TRUST, IN WHOM THE LE- 
GAL FEE IS VESTED, BY THE DIRECTION OF HIS 
CESTUIQUE TRUST (a TENANT IN TAIL UNDER 
THE SAME will) AND HER HUSBAND, WHO 
COVENANTS FOR THE TITLE. 

This Indenture, made, &c. 

I. Parties, between J. Jones, of, &c. of the first part^ 
S. Snow, of, &c. and E. his wife, of the 
second part, S. Say, of, &c. of the third 
part, M. Moor, of, &c. of the fourth part, 
R. Ray, of, &c. of the fifth part, and H. 

n. Rcci- Hare, of, &c. of the sixth part: Whereas 

tills 

i.wiu. ^' Eales, late of , being, at the date 

and execution of his will hereinafter recited, 
and so continuing without intermission to 

Seisin, the time of his death, seised in absolute 
fee-simple, by purchase for a valuable con- 
sideration, of all the hereditaments herein- 
after described, did, by such will bearing 
date on the day of , and duly^ exe- 

Deyiseto cutcd and attested, devise the said heredi- 

iSiSf* taments to and to the use of (1) the said J. 
Jones and his heirs, upon- trust for his 
daughter, the said E. Snow,, then E. Eales, 
spinster, and her heirs; but upon trust, in 
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case she died without lawful heirs, for his 
2. Death SOU W. Ealcs and his heirs (2) IDeath of 
bStc.^'^" testator and 'probate y 88. 2. ] : 
d.contract And wii£ii£As the i^id S. Snow and E. 

for sale by_. •/•i 

cestukiue his Wife have contracted, &c. {swo. 18.] 

trust in * 1 • 

taflaDdherAnd m order to effectuate the said agree- 
laent, the s^id S. Snow and £. his wife 
hflrt^e agreed to tsuffer a cooimoii recovery for 

4. Agree- the purpose hereinafter appearing: And 

trustee to WHEREAS the Said J. Joncs, as such de- 
visee in trust, has agreed to convey the said 
hereditaments to the said S. Siay to the in- 

lu. Testa- tent hereinafter meutioned: Now this in- 

turn. - . 

D£K7UE£ wiTitf^ssETH, that VDk pursuaucc 
of the said recited contract, aad in consi- 
deration of £ of^ &c. to th^ said S. Snow 
and E. his wife paid^ &c. \utsup. 18. ] 
Real con. and foT barring tihie aforesaid ei^tate tail of 
""the said E. Snow, and all interests there- 
upoa expectai3bt in th^ Imreditameixts here- 
i^Qi;i;iler described, and for limiting the same 
to the uses hereinafter declared : 
Nominal And also in consideration of IQs. of like law- 
ijonto fill naoney to the said J. Jon^s paid by the 

trustee* 

sf^d S. Say 9«t tihe tii^e aforesaid, the re- 
ceipt whereof is .also hereby ackQOwledged ; — 
iv.opera..he the said J. Jcme^, .^ts sudti trustee as 
^^^"^^^ aforesaid, by tbe ^irectioai of .the said S. 
Siiow Offtd E. his wifjg, by thes^ presents 
DOTH BARGAIN AND fi^ELL, and the Said 
S. Snow and E. his wife by tlpi^^e presents 
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Da RATIFY AND coiTFiiiM unto the Said 
S. Say [Parcels. '] [Appurtenances ^ 19.] . 
V. Haben- [Sweeping clau^, 199. v.}: To have and 
"- TO HOLB the said hereditaments hereby 
bargained and sold, with their appurtenances^ 
to the i^id S. S«iy for the natural lives of 
himself and the said E. Snow, to the in- 
tent, &c. [sup. 199. vii.], wherein the 
said M. Moor shall be demandant, 9. Say 
tenant, and the said S. Snow and E. his 
VI. De- wife first vouchees: And it is hereby de- 

claration __ 

of ""e. elared by the said 8. Snow and E. his wife, 
that the said recovery, when suffered, shall 
enure to such iwjes, &e. [Dower uses in favour 
of the purchaser y R. Ray^ ut sup. 19. ix. H. 
Hare dower trustee.^ 
vackire- [Covemmt by Jom»f as siich devisee in trust 
"*1 as aforesaid, that he has done no act to incumber, 

1. By ' . ' 

*^^- vid. sup. 61.] 

2. By the And the Said S. Snow doth hereby, for 

husband , , 

of the himself and his heirs, covenant with the said 

cestmque 

trust. M. Moor, that notwithstanding any thing 
made, done, or suffered, by them the said 
S. and E. Snow, J. Jones, and J. Bates, 
deceased^ or any of them^ they the said 
J. Jones, S. Snow, aiid E, bis wife, or one 
of them, now have or hath in themselves good 
right, &c. [«rf sup. 20. 21, 95.] In witness, 
&c. 
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(1) As at the present day it is clearly settled, that a devise of 
lands to trustees and their heirs to uses, admits the operation of the 
statute (a), there can be no doubt that a limitation to the use 
of the trustee upon trust, &c gives him the legal estate in a will as 
wdl as in a deed. (6) 

It may be here observed, that although in a grant to A. to the 
use of A. in trust for B., B. has only an equitable estate, yet that 
A, takes at common law; — a point on which, till recently, a 
variety of opinions 4)revailed (c), but which is now settled (d) in 
conformity with the inference which the author (e) ventured to draw 
prior to the decision. 

(2) £• Bales takes only an estate tail under this devise, because 
W. Bales, the person in remainder, is collaterally inheritable to 
her ; for as she cannot die without heirs general while he is living, 
her lineal descendants were evidently contemplated, {f) This coui- 
stmcticm has been even applied to a deed when the intent manifestly 
required it. {jg) 

(3) It has long been settled, that a common recovery is as neces- 
cessary to bar an equitable as- a legal estate tail, {h) 

(4) The cautious practitioner may wish to insert the word 
^ grant" (t), in order to give the instrument validity as a grant, 
should the subject-matter admit of its operating as such, and it 
should be void as a baxgain and sale. But the caution is super- 
fluous. The doctrine of the old authorities (Jt\ that if the words 
bargain and sale be the operative words of the instrument, it is 
invalid ivithout enrolment, no longer prevails ; and according to 



(a) Bat. Co. Litt. 271. b. 1 Crnifie, Dig. T. 11. c. 4. 8. 19. 2 Ed. 
(i) Vid. 1 Atk. 581. Ca. T. Hard. 91. S. P. Bat. Co. Utt. 290. b. 

(c) See GUbert, Uses, 171. 194. 1 Sand. Uses, 93. Sugd. GUb. Uses, 369. n. 2. 
3 Ed. Mr. Sogden thought that A. was in by the statuie. See his treatise on 
Powers, 3 Ed. 130. 

(d) Doe d. Lloyd v. PasiMngham, 6 B. & Cres. 305. It is true, said Mr. J. Hoi- 
wciydf that the trustees take the seisin by the common Uw, and not by the 
statute; yet they take that seisin to the use of themselves, and not to the 
Bse of another, in which case, alone, the use is executed by the statute, 
fliid. 316. And see the authorities for the same doctrine cited by Bailey, J. 
315. 

(e) Essay on Uses, p. 40. (/) Webb v. Herring, Cro. Jac, 415. 
(^) Doe V. Smeddle, 2 Bar. & Aid. 126. 

(A) 2 Cha. Ca. 63. 78. 1 Vem. 13. 1 P. Wms. 91. 

(0 EtTid.Mp. 170. (4). 

ik) Cro. Jac. 210. Moor, 34. Fl. 113. 
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the principle^ that when a conveyance cannot operate in one form, 
it shally if possible, in another;— it seems to be settled, that a 
bargain and sale may enure as a grant. (J) 



(Q Cooke ▼. BromehiUy Noy. 66. oremiling (it should seem) Adams v. Steer, 
Cro. Jac. 210. Moor, 34. pL 113. and supported by the analogy of recent cases. 
8eeCowp.597. 5T. R.124. 5 B. & Cxes. 101. 
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CHAPTER IV. 



GRANT. 



The word ^^ grant" is sometimes used in a generic sense, 
and is then, synonymous with *' conveyance ;" but most 
usually and correctly it is a confined and specific term, and 
in that acceptation it may be defined to be the conveyance 
of an incorporeal hereditament. The prominent quality of 
this instrument is, that it must be a deed, (a) 

As former writers have already treated of this assurance {b), 
the author will, after a simple enumeration of its objects, 
refer his readers to their works ; — again, however, taking the 
liberty of expressing his dissent from them in a few par- 
ticulars. 

The various species of subject-matter which are transferable 
by grant are — 

1. Reversions and vested remainders, (c) 



(«] Litt. 8. 551. 569. 578. 

(b) See Shep. Touch, c. 12. 2 Sand. Uses, 25, &c. 

(c) Perk. 61. Dyer, 174. Howd. 433. Bro, Grants 104. Mr. Sanders (2 Uses, 
29.) says, rested remainders iu/ee ; the words m/ee being in Italics, and, con- 
sequently, emphatical and exclusive. But this qualification is erroneous. Every 
vested remainder is, unquestionably, grantable. Even a vested remainder in 
tail is transferable by a grant, ~ that is, a base fee is given determinable by the 
issue in tail or person in remainder or reversion, (Vid. Machel v. Clarke, 2 Ld. 
Ray. 778.) So that the same estate in quality is given by the grant, as by the 
/ine of tenant in tail in remainder, to which last Mr. Sanders restrains the trans- 
ferability of his estate. The difference between those assurances is merely that 
the base fee raised by the former is determinable both by the issue and remainder- 
man or reversioner (2 Salk. 619. 3 Burr. 704.) ; that created by the latter, by the 
remainder- man or reversioner only. Vid. 3 Co. 84. a. 
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2. Commons (d) ;-^ except , however> common appendant 
for pasture (e), and common appurtenant for cattle levant and 
conchant, or without number (/), for these cannot be severed 
from the land. 

3. Rents ; — which, when in esse, m$ty be granted before 
the grantor has seisin (g) ; but one cannot grant a rent de 
novo out of laiids of which he is not seised at the time, (h) 
But ecjuity will bind the grantor on an after purchase of 
Ae lands (f ) ; and he tnay be bound at law, if the grant be by 
an'instrument ^hich works an estoppel, (ft) 

4. Tithes. — 6. AdvoWsons. — 6. Corodies certmn. — 7. Ser- 
vices. — ^8. Seignories. — 9. Franchises. (/) — 10. Easements, (m) 
— But there are some kinds of incorporeal hereditaments (as 
offices of trust and confidence) which are inalienable, unles&f 
expressly granted to one and his hmrs, or to one and his cts^ 
signs. (») 

From tile language of Mt. J. Black^tone, that tlio t^sason 
why freeholds cannot be made to commence in fututo \%, 
because they cannot at tli6 commbur law bo Dia<)6 but b;^ 
livery of seisin (o), the Student might infer> that a freehold 
in incorporeal hereditaments, to which the learned Judge's 
reason is inapplicable, might be granted to take effect in 
futuro. But that is the case only with rents de novo (j>) ; and 
the rule of the common law must therefore have resulted 
from some more general cause* It probably sprung from 
considerations of political expedience. 

It is beyond the scope of this outline to speak of things 
of a mixed and personal nature, which are generally located 



(rf) Touch. 238, 239. (e) Perk. 104. Cro. Car. 542. 

(/) Cro. Jac. 15. (er) Perk. 238. 

(A) Ibid. 65. 

(t) 1 Anst. 11. But the equity is said to be merely personal. Ibid. 
ik) Touch. 11. 243. 2 B. & Aid. 244. 
(0 For these vid. 2 Sand. Uses, 26—32. Touch. 231. 

(m) As a drain, where it does not create an interest in the land. 5 Bar. Sl 
Cres.221. (n) Perk. 99, 100. Touch. 239. 241. 

(o) 2B1. Commen. 165.314. 
{p) Bro. tit. Grant. 86. Plow. 156. 2 Vent. 204. 
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by the text writers under this title, with, however, a de- 
parture from what they acknowledge to be the correct de- 
finition of a grant; since those things are, of course, not 
incorporeal hereditaments. It is conceived^ that some .modem 
authors of great respectability have made the very serious 
mistake of supposing, that some of those things which the 
older treatises have (illogically enough) treated of under this 
head, really lie in grant; and, consequently, require a deed. 
Mr. Sanders, for example, makes no allusion to the generic 
nature which the term ** grant" occasionally bears, and pro- 
fessedly treats of the several kinds of incorporeal heredita- 
ments of a grantable quality under the title '* Grant" (j) Yet 
does he place in the same predicament with advowsons, &c* 
chattels real, emblements, and title deeds, (r) None of these, 
require to be transferred by deed{s), nor bear in truth the 
least analogy to an incorporeal hereditament, to which, alone, 
that gentleman begins with objserving a grant is applicable. 
To confound in the san^e class, without any allusion to the 
difference between them, thii^ so heterogeneous, might lead 
the sti^dent into a strange misconception. 



(y) 2 Uses, 25, 26. (r) Ibid. 29--31. 

{«} VicLTcMich. 232, and the distinction taken by Ld. Coke, 1 Inst. 85. a. 
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PRECEDENT XXIII. 

OF AN ADVOWSON TO USES FOR, &C. WITH A 
COVENANT TO LEVY A FINE TO BAR THE 
DOWER OF vendor's WIFE, WHO JOINS IN THE 

conveyance. 

This indenture, &c. 

LRirties. between G. Gould, of, &c. and Jane his 
wife of the first part, C. Cole, of, &c. of 
the second part, and S. Short, of, &c. of the 

n. Red- third part: Whereas, L. Long, of, &c. 

i. wm. being, at the date and execution of his will 
hereinafter recited, and so continuing to the 
time of his death, seised in fee (1) by pur- 
chase for a valuable consideration of the 
hereditaments hereinafter described, did, 
by such will duly executed and attested, 
and bearing date on the day of , 

pe^«» devise all his hereditaments to his son, E. 

for hfe ^ ^ ' 

mw^idfirs ^^^Sy f^^ ^^^^> with remainder to his issue in 
over. j^jj^ ^^ ^j^g manner therein mentioned (2), 

and in default of such issue, to his right 
2,Deatk hcirs for ever (3): And whereas the said 
Ste.^"*" testator died shortly after the date of his 
said will, leaving the said E. Long his only 
son and heir at law, and the sfiid will was 
duly proved in the court of on 

p 2 
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3. Devise the day of : And whereas the 

version in Said E. Louff having, as such heir at law, 

fee to the ^ ^ . . 

vendor, the reveision in fee of the. said advowson, 

devised all the hereditaments that he should 

die seised of, to his wife (since deceased) for 

her life, and after her death, to the said G. 

4. Testa- Gould and his heirs: And whereas the 

wi'thout* said E. Long, shortly after the date of his 

issue 

said will, which has been duly proved, &c. 
died without leaving issue, so that the re- 
mainders limited to them as aforesaid fail- 

5. Con- ed : And whereas the said G. Gould has 

tract 

contracted with the said C. Cole for the ab- 
solute sale of the hereditaments hereinafter 
granted (sul^ect to the incumbency of the 
reverend S, S.) for the price of £ : 

6. Wife of And whereas the said Jane Gould has 
join in a couscnted to join her said husband in levying 

the fine hereinafter mentioned, for the pur- 
pose of barring all her title to dower in the 
in. Testa- ss^^^ heifeditaments : Now this indenture 
•"™* WITNESSETH, that in pursuance of the said 
agreement, and in consideration of the sum 
of £ of, &c. to 'the said G. Gould, paid 
by the said G. Cole, at or before the exe- 
cution of these presents, in full, &c. [sup. 
TVOperti. page 18. II.]; the said G. G6uld by 

Grlnt*^nd t^^Se prCSCUtS DOTH GRANT AND CONFIRM 

Sn^*" to the said C. Cole and his heirs, all that 
the advowson (4), in the rectory, and parish 
church of S., in the douftty of S., of which 



■ immk ^ 



PRBC. XXI II,] Grant. 213 

the said S. S. is the present incumbent [Ap- 
\,HsAiesQ'Purtenances, 19.] : To have and to hold 
all and singular the said hereditaments hereby- 
granted, with their appurtenances, to the said 
Uses. C Cole and his heirs to the uses hereinafter li- 
mited, that is to say [ Uses to bar dower, 19. i x .] 
VI. Cove. And the said G; Gould, for himself and his 
levy « fine, heirs, doth hereby covenant with the said 
C. Cole, his appointees, heirs, and assigns, 
that they the said G. Gould and Jane his 
wife (5) (she hereby consenting (6) ) shall in 
or as of term now last, pr term 

now next, or some subsequent term, ac- 
knowledge and levy unto the said C. Cole 
and his heirs before his majesty's justices 
of the court of common pleas at West- 
minster, in due form of law, one or more 
fine or fines sur conuzance de droit come ceo, 
&c. with proclamations according to the 
statute in that behalf, of the hereditaments 
hereby granted by such proper names and 
descriptions as shall be deemed necessary 
Dedara- * to pass the samc (7) : And it is hereby de- 
11^.^ * clared, that the said fine or fines, when 
levied, shall enure to the uses hereinbefore 
viL Cove- M^^ited : And the said G. Gould, for him- 
tiuif^^' self and his heirs, doth hereby covenant 
with the said C.Cole, his appointees, heirs, 
i.Righttoand assigns, in manner following, — that is 
^"°'' to say, that notwithstanding any thing made, 
done, or suffered by the said G. Gould or 
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his said wife, or the said L. Long or E, 
Long, deceased, to the contrary, he the said 
G. Gould has good right by these presents 
to grant the hereditaments hereinbefore de- 
scribed to the uses hereinbefore limited: 
^^5^And also, that it shall be lawful for the 
■**^ said C. Cole, his heirs, appointees, and as- 
signs, at all times hereafter, to hold and en- 
joy the hereditamente hereby granted, and 
every part thereof, with the appurtenances, 
and to present to the said church on every 
avoidance thereof, without any interruption 
or disturbance from the said G. Gould or 
his said wife, or any person or persons 
rightfully claiming any interest at law or 
in equity in the said hereditaments, or any 
of them, by, under, or in trust for the said 
G. Gould or his said wife, or either of 
them, or by, under, or in trust for the said 
L. Long and E. Long, deceased, or either 
of them [CoveTtants for freedom from incum- 
brances, and for further assurance, vid. 21, 
22. 95.] 
In witness, &c. 

(1) The language strictly appropriated to the expression of a 
seisin in corporeal hereditaments (in his demesne as of fee), has 
been long disused by conveyancers. But the language of the 
precedent, though sanctioned by universal custom, is still more at 
variance with technical phraseology ; for of an incorporeal heredita- 
ment one is only said to be seised as of fee. (a) 

(a) See 2 Bl. Com. 106. 
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(2) When contingent remainders fail from the limitees not coming 
into existence, and the draughtsman is competent to judge of the 
effect of the limitations, it is irrelevant to set them forth. 

(3) It is observable that this ultimate limitation, though formally 
and properly inserted, was productive of no legal effect. For it is 
an evident corollary from the ancient rule which flowed from the 
principles of the feudal system, that a man cannot limit a remainder 
to his heirs, unless he departs ^th the whole fee-simple out of 
his person (6) ; — that if a man by devise limits pcuiicular estates, 
and takes back the ultimate estate or fee-simple, either to himself 
or his right heir, by express limitation, a remainder is not thereby 
created, but he retains the original reversion, (c) 

(4) Patronage and right of presentation are usually ^dded ; 
but we may reject these words as idly used. For the definition 
of an advowson, is the right of presentation ; and as it signifies in 
cUentelam recipere, it is synonymous with patronage, {d) 

(5) The common practice of making a husband covenant for 
himself and his wife, and his and her heirs, has been properly re- 
marked by Mr. Preston to be inaccurate, and to confound the lien 
with the stipulating part, (e) 

(6) The object of expressing this consent is, to create an equity 
against the wife ; but though the husband may, perhaps, be brought 
into contempt (eyen this is now extremely doubtful) for want of a 
specific performance of the covenant, it seems clear that the wife is 
not bound by her consent, but, till the act of record, retains a locus 
pcenitentice, {f) 

(7) The common covenant to levy a fine is unconscionably prolix. 
Nearly the same remarks that were applied to the directing part of 
a recovery deed (^), are applicable to the detail into which this cove- 
nant usually descends. 



(6) 4 H. 6. 19. b. pi. 6. Mo. 71& 

(c) I Leon. 182. Poph. 3. 11 Mod. 18L 13 Ves. 413. 2 Bar. & Aid. 625. 
Id) See 2 Bl Com. 21. (e) 2 Convey. 83. et sup. 188. 

(/) See Emery v. Wase, 5 Ves. Jmi. 846. 8 Ves. Jun. 505. where the cases on 
this point were oonsidered by Lord JQdon. {gr) Sup, 20L (6) . 
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PRECEDENT XXIV. 



of an advowson by way of further assur- 
ance, bej^ng preceded by an appointment 
in. pursuance of a general power (1) over- 
riding the legai^ estate, subject to a 
term of 99 years in a trustee, who as- 

. signs it to a trustee for the purchaser 
to attend the inheritance. 

This indenture, &c. 

i.Pwrtiea. Between B. Bowles, of, &c. of the first part, 
W. Wood, of, &c. of the second port, C. Cox, 
of, &c. of the third part, and S. Smith, of, 

iiLReci- &c, of the fourth part: Whereas, by an in- 
denture bearing date on or about, &c. and 
expressed to be made between J. James of 
the first part, W. Wood of the second part, 
B. Bowles of the third part, and D. Doe of 

LAppoint- the fourth part, and purporting to be an appoint- 

reiease. mcut of the hereditaments hereinafter de- 
scribed, and (so far as the same is grounded 
on a bargain and sale for a year, bearing date 
the day before the date of the said indenture), 
a release of the same hereditaments ; and by 

Fine and a fiuc and commou recovery respectively le- 
vied and suffered m pursuance of a covenant 
therein contained, and by a declaration of the 
uses of the said fine and recovery also therein 



^ 
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Uses. contamed, the hereditaments hereinafter de- 
scribed stand linuted to the use of the said 
W. Woed .fot the term of 99 years, if the said 
B. Bowles should so long live, with remain- 
der to such uses generally as the said B. 
Bowles should by deed or otherwise, as therein 
mentioned, appoint ; and in de&ult of such 
s^pointment^ and subject thereto, to the use 
of the said D. Poe and his heirs, during the 
life of the said B. Bowles in trust for him, 
with remainder to the use of the said B. 

Trust of Bowles and his. heirs ; and by the first men- 
tioned indenture it was declared tiiatthe said 
term of 99 years was limited to the use of the 
said W. Wood upon trust, that he or his as- 
signs, should so often as the parish church of 
A. should become vacant, present such person 
thereto as the said B. Bowles or his assigns 

2. Con. should by writing nominate : And whereas 

lir&ct for 

side. the said C Cox hath contracted with the 
said B, Bowles for the purchase of the said here- 
ditaments, as hereinafter expressed, at the 

aTras- price of £ ; And wh ericas the said W. 

tec's a- 

grcement Wood, at the rcqucst of the said B. Bowles, 

to assign. 

has agreed to assign the said hereditaments 
to the said S. Smitihi in the manner hereafter 

m. Testa- appearing. [Testatum with the consideration, 
ut sup. 18. II.] 

ly.oper- He the said B.Bowles, in exercise of the 

ative part. 

power aforesaid, ^* and of every other power 
enabling him in this behalf," doth by this 
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Appokit- his deed appoint, that the hereditaments 
hereinafter described shall henceforth be to 
the use of the said C. Cox and his heirs ; 
and for the considerations aforesaid he the 
said B. Bowles by these presents doth 

Grant and GRANT AND CONFIRM UntO the Said C. CoX 

coDfirma- 

tion. and his heirs, all that the advowson in the 
parish church of , in the said county of 
[Appurtenances y 19.] [Deeds^ ibid.] 

V.Haben- To HAVE AND TO HOLD the Said hcrcdi- 

dum. 

taments hereby appointed and granted re- 
spectively as aforesaid, to and to the use of 
VI. Core- the said C. Cox and his heirs : And the said 

nants. 

B. Bowles for himself and his heirs doth 
hereby covenant with the said C. Cox, his 
heirs and assigns, in manner following, (that 
is to say), that notwithstanding any thing 
made, done, or suffered by the said B. Bowles, 

1. That ** he the said B. Bowles is the lawful owner 
Swfiii and patron of the said advowson and heredi- 

owner. 

taments hereby appointed and granted as 

aforesaid, and that notwithstanding any such 

*Ftif./».44. thing as aforesaid,"* he the said B. Bowles 

2. That he has good right to appoint and grant the said 
to convey, hereditaments in manner aforesaid, and ac- 
cording to the intent of these presents, and 
that "notwithstanding any such thing as afore- 

3. That said," it shall be lawful for the said C. Cox, 

the pur- 

chiwer his hcirs and ^igns, on the next vapancy 

»ent,&c "that may happen by the death, resignation, 

deprivation, cession^ or change of L. L., the 



^■^ 
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present incumbent of the parish church afore- 
said," to present some well qualified clerk to 
succeed in the said church as the incumbent 
or, parson thereof (2), and thenceforth when- 
ever the said church shall become vacant " by 
the death, resignation, deprivation, cession, or 
change, of all or any of the future incum- 
bents or parsons thereof," to present some 
other well qualified clerk to succeed to the 
said church as the incumbent or parson thereof, 
and to do all other acts which belong to the 
patron thereof, as amply as the said B. Bowles, 
his heirs or assigns might do if these presents 
Without had not been made, without any interruption 
tion. or disturbance from the said B. Bowles or his 
heirs, or any person lawfully or equitably 
claiming fi'om, under, or in trust for him or 
them. [Covenant against incumbrances y and 
for further assurance ^^ m p. 21, 22, omitting 
VII. Fur- the M?orrf appointees.] And this indenture 
turn. FURTHER WITNESSETH, that for the Consi- 
derations aforesaid, and by the direction of the 
said B. Bowles, he the said W. Wood by these 
Assign- presents doth assign to the said S. Smith, 
^rchas- '* his cxccutors, administrators, and assigns," 
tee! """ the hereditaments hereinbefore described, 
Haben. with their appurtenances : '* To have and 
""' TO hold the same hereditaments with their 
appurtenances, unto the said S. Smith, his 
executors, administrators, and assigns," (3) 
henceforth during the residue of the said term 
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Fortiiere- of 99 vears upon trust for the said C. Cox, 

mainderof , 

{he temi. his hcirs aud assigns, to attend the inheritance 

In trust to ^ 

Attend, of the same hereditaments, and to protect it 
Tro^tce'i from mesnc incumbrances. [Covenant by W. 

Wood, that he has done no act to incumber, 61.] 

In witness, &c. 



(1) Aji advowson may be granted to uses, (a) 

(2) It is observable, that the sale of the next presentation^ when 
the living is actually vacant, is simony (6) ; or, as it seems, when 
the incumbent is exceedingly ill, and on his death bed (c), for it has 
been lately determined that actual vacancy is not essentially neces- 
sary to make the contract void, and that the innocence of the clerk 
is immaterial, (d) But with respect to an advowsort,, it has been 
held that at any time a bond fide purchase of it is good, (e) And 
De Grey, C. J. has said, that the case in Burrow, in which the court 
held the grant of a next presentation, or of an advowson, made after 
the church was actually fallen vacant, to be void (/), mustf as to 
the advwff&ony be a mistake of the reporter, (jg) But however con- 
sonant to true principle the case of Barret v. Glubb may be, this 
dictum of his Lordship's was surely ill considered. An investigation 
of the doctrine would have shown the language of. the report to be 
in unison with antecedent authorities. In Grey v. Hesketh, Lord 
Hardwicke was of opinion, that although the sale of an advowson 
during a vacancy was not within the statute of simony, as a sale of 
the next presentation is, it was void by the common law. (h) 

, (3) The habendum is not an essential clause, and in a subordinate 
part of the conveyance (like the present), it may, when compression 
is desirable, and the effect of inserting it is simply a repetition of the 
granting part, be omitted without impropriety. 



(a) 2 Sand. Uses, 30. (6) Cro.Eliz. 788. Moo. 914. 

(c) Fox V. Bp. of Chester, 2 B. & Cres. 535. {d) Ibid. 

(e) Barret v. Glubb, S. W. Black. 1052. 

(/) Bishop of Lincoln v. Wolforstan, 3 Burr. 1510. 

Ig) In Bareet v. GUttbb. And see Shep. Touch. 90. n. 88. 

(A) Ambler, 268. 
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PRECEDENT XXV 



OF RECTORIAL IMPROPRIATE TITHES TO USES 
TOR BARRING DOWER, IN WHICH TO THE GE- 
NERAL COVENANTS FOR TITLE, ARE ADDED 
MUTUAL COVENANTS BY THE VENDOR AND 
VENDEE FOR APPORTIONING TAXES* 

L Parties. ThIS INDENTURE, &C. 

Between B. Bond, of, &c. of the first part, 
W. Wright, of, &c. of the second part, and 
iLRed- D. Duke, of, &c. of the third part : Whereas 
L Feoff, by an indenture of feoffm^at, dated the 

day of , and made between J. Jones of the 

one part> and E. Eales of the other part, and 

by livery of seisin made according to the form 

of a rec- and efifect of that indenture, the rectory of, 

tory, &c. 

&c. with the tithes and appurtenances thereof 
was conveyed to and to the use of E. Eales 
and his heirs (1) ; which said rectory formerly 
bdonged to the monastery of in the said 
county, and after the dissolution thereof wa$ 
by letters patent of Queen Elizabeth, under 
the gre^t seal pf England, bearing date at 
We^tmijQster, the . day of in the year 
of ^ler reign, granted to S. Searle and his 
2.Veii- heirs (2): And whereas, the said B. Bond 

dor's sei- . n -n -r^ 

siiras (as the eldest son and heir at law of B. Eales, 

neir. ^ 

who was the wife of the said W, Bond, Esq., 
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and only child of the said E. Eales)^ is seised 
in fee of the said rectory and tithes, except 
such parts of the latter as have been granted 
by way of endowment (3) to the vicar of the 

3. Con- parish aforesaid : And whereas the said B. 

the Bale of Bond has contracted with the said W. Wriffht, 

the tithes. . ^ 

for the sale to him of the said tithes as here- 
m. Testa- inafter expressed, for the price of £ : Now 

turn. 

THIS INDENTURE WITNESSETH, that m pur- 

suance of the said recited contract, and in 
consideration, &c. \Utsup. 18. ii.] 
Operative He the Said B. Bond, by these presents doth 
grant nnto the said W. Wright and his heirs, 
all tithes as well great as small, and all obla- 
tions, and other (4) profits and appurtenances, 
to the said rectory belonging, or reputed to 
be parcel thereof, or in any wise arising upon 
or from all, &c. 

IV.Habcn-To HAVE, HOLD, AND RECEIVE the Said 
dum. 

hereditaments hereby granted, with their ap- 
purtenances, unto the said W. Wright and 
Uses. his heirs, to [Uses to prevent dower (5), 19.] 
V. Core- [Covenants by B. Bond for the title, ut sup. 20, 
tide; 21 — 96, viz. I. Good right to convey. 2. Quiet 
enjoyment y beginning thus : that it shall be law- 
ful for the said W. Wright, his appointees, 
heirs, and assigns, to have and take the said, 
&c. 3. Freedom from incumbrances, [except the 
land-tax, now charged on the said heredita- 
ments hereby granted. 4. For further assur- 
once.'] And each of them the said B. Bond 
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VI. Muto- and W. Wright, for himself and his heirs, 
nants. doth hereby covenant with the other of them, 
his heirs and assigns, that while the said he- 
reditaments hereby granted shall be rated as 
a part of the said rectory, to any parlia- 
mentary or parochial assessment, then during 
the continuance of such assessment, and to- 
Appor- wards the same, the said W. Wright, his ap- 
to°T5***^poiiitees, heirs, or assigns, shall contribute to 
the said B. Bond, his heirs or assigns, such 
part of the said assessments as shall be after 
the rate of and in proportion to , part of the 
present assessment, which are £ a year 
to the land-tax, £ towards the poor-rate, 
and £ towards the church-rate ; But that 
either party, his heirs or assigns, shall be at 
liberty to acquire a separate assessment of his 
respective property. In witness, &c. 

(1) Estates in tithes are alienable by lay impropriators in the same 
manner as other real estates, (a) 

(2) The grants made by the crown of the appropriated benefices 
which were vested in it by act of parliament, on the dissolution of 
the monasteries by Henry 8. are either of tithes of a particular tract 
of land, or, as in the present instance, of a rectory or parsonage 
which comprises the parish church with all its rights, glebes, tithes, 
and other profits whatsoever. (6) It is proper to allude to the letters 
patent in the recitals, because no good title can be made to tithes by 
a lay impropriator without showing them (c) ; this being the only 
mode of repelling any claim which may be made to those tithes by 
an ecclesiastical person claiming jure ecclesics. (d) 

(a) 3 Cruise, Dig. 56. 3d Ed. (6) Ibid. 

(c) Ibid. But in practice it is not considered necessary to trace the title 
through all the intermediate stages. 1 Prest Abst. 30. 

{d) The letters patent should be inspected, to see that no reversion remains in 
the crown. Such a reversion, the student will remember, is not barrable by the 
ecovery of tenant in tail. Plow. 553. 1 Inst. 335. a. 
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(3) All tithes, renewing within a pariish, regularly ought to be 
paid to the rector of it (e) ; except those which the vicar claims by 
endowment or prescription. {/) 

(4) Obventions, penstonsy portums, fruits, profits and heredita- 
ments (see next precedent), are the general words in a grant of 
tithes ; but besides that they are of course included in the words 
profits and appurtenances, all offerings are by the statute 2 & 3 
£d. 6. 13. made payable to the parson, &c. or fanner of the parish 
.where he dwells, (g) 

(5) Lay impropriators may have any estate in tithes ; they may be 
tenants in fee, in tail,' for life, or for years, tlence husbands may be 
tenants by the curtesy, atid widows endowed of them. The surest 
endowment of them is (says Lord Coke), by the third sheaf. (A) But 
the assignment is good, though tithes of the third yard-land be as- 
signed, (i) Dower in tithes may in a conveyance of them to a 
purchaser, be barred, as in a conveyance of lands, by a limitation of 
the usual uses ; for tithes are of course comprehended within the 
statute of uses, under the word hereditaments. 



C«) Hob. 29& (/) 2 Bala. 27., and see GwUL 226. 1526. 

{g) Vid. Com. Dig. Dismes, (B.) (A) 1 Inst. 32. a. 

(0 Ibid, in noti*. Hal. MSS. n. 188. 
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PRECEDENT XXVI. 

OF TITHES TO USES, ETC. BY THREE TENANTS IN 
COMMON IN FEE, SUBJECT TO DISTINCT POWERS 
OF APPOINTMENT IN EACH, WHICH THEY EX* 
ERCISE RESPECTIVELY, AND CONVEY BY WAY 
OF FURTHER ASSURANCE; CONTAINING ALSO 
A COVENANT BY THE PURCHASER RESPECTING 
TAXES, ETC. AND BY ONE OF THE VENDORS TO 
PRODUCE DEEDS4 

This indenture. Sec. 
i.PartieB. Between W. Wood, of, &;c. C* Coke, of, &c, 
and E. Edge, of, &c^ of the one part, K. Kidd, 
of, &c. of the second part, and S* Swift, of, 
iLReci- &c. of the third part: Whereas, by an in- 
denture bearing date on or about the day 
of , and expressed to be made between G. 
Gill, of the one part, and the said W. Wood, 
1. Convey- C. Coke, and E. Edge of the other part, three 
vendors to undivided third parts in the hereditaments 
hereinafter described, were limited respec- 
tively to such uses as each of them the said 
W. Wood, C* Coke, and E. Edge, by any 
deed or deeds, writing or writings^ to be by 
him signed, sealed, and delivered, in the pre- 
sence of one or more credible witnesses, 
should appoint, and subject thereto, with the 
Remain- remainder in fee to them respectively of such 
in fee* respective third parts (1): And whereas, the 
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2. Con- said W. Wood, C. Coke, and E. Edge, have 
contracted with the said K. Kidd for the sale 
to him of the entirety of the said heredita- 
ments as hereinafter mentioned, for the sum 
of £3000. 

ra.'ftBta-NoW THIS INDENTURE WITNESSETH, that in 

pursuance of the said agreement, and in con- 
sideration of the iBum of £1000 of sterling 
money paid by the said K. Kidd, to each of 
them the said W. Wood, C. Coke, and E. 
Edge, immediately before the execution of 
these presents, making the aggregate sum of 
£3000, in full for the absolute purchase of 
their said sl^ar0s respe^ively^ the receipt of 
^hich said several suisas the said vendors 
do hereby respectively ackftoWledgse, find from 
the sam^ do releafi^ the betki K. Kidd ; and 
also in cohsideration t^f tht^ cov^ixaii^^ herein- 
after cdatai&6d ob the p^ <^ the oaid K. 
Kidd, each <>f 4he«i the said W. Wood, C. 
Coke> aad B. B^^, in eierci» of the afore- 
said pOwel-}, " and of fev^ty bther power en- 
nblinghim m, this jMe^haiC" bf tbi^ his deed, 
l^ignedy iSealed, and delivfjred:, by him in the 
pres€^&e 6f tod att^stjed by thei t*^P Credible 
pers^m^ whose nafb^ ftr^' inti^nided t:0 be in- 
dorsed ^m the^e pre$&9ts ^ Wita^sses i>f such 
iY;Opw. eignio^^ beMingi «iid delivery;* j>oth ap- 
AftT^fctT* POINT that his said undivi^^ third part in 
the md hereditaihents {totfciag together the 
«ttirety th^teoO> ^^^^ h6rte©fo?tb be to the 

* Vide pa^ 39.0.31. 
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uses hereinafter limited ; and for tke consi- 
derations aforesaid they tfee said W. Wood, 
^C. Coke, and E. Edge, according to their re- 

ttrant. spectivc ostates, by these presents i>o grant 
AND -CONFIRM unto the said K. Kidd and his 
heirs, sfll those the tithes, fruits, profits, obla- 
tions, obventions, emoluments and heredita- 
«ent8, yearly reaewing withinthe parish of Y., 
d^d every part of the same with their appurten- 

V. Haben-ances I To HAVE, HOLD, oud rcceivc the 

4um. 

eaid tithes and hereditaments hereinbefore de- 
scribed, with the appurtenances, <unto the said 
uifs. 'K. Kidd and his heirs, to such uses generally, 
VLCov«-&c. [Ui sup. 19, IX.'] And each of them 

Hants by . 

iheveA- the said W. Wood, C. Coke, and E. Edge, 

dor» re- . 

•p«c&flBiy. doth heret>y for himself and his heirs, and ^s 

fasT only as concerns his undivided third part 

of the «aid hereditaments, covenant with the 

said K, Kidd, his appointees, heirs and as- 

i.For signs, that notwitSistanding any thing made, 

«pn>i&t .^^ene, or siiflered bylShe said W. Wood, C. 

and grant ' . ^ . ' 

C Ceike, and E. Edge, they have good right 
respectively to appoint and ;grant ^he heredi- 
taments bereinbefore described, in manner 
aforesaid, and according to iSie intent of these 
t^or<)(^ presents : Awd thatiie the tsaidK. Kidd, his 
™«»t. appointees, drerrs, and assigns, shalll at all 
times hereafter receive or retain 'the same 
hereditaments without any lawful interruption 
or disturbance by them the said W. Wood, C. 

Coke, and E. Edge respectively, or their heirs, 

q2 



228 Purchase Deeds. [preg» xxvi. 

or any person or persons lawfully or equita- 
bly claiming from, through, under, or in trust 
3. Free- for them or any of them: And that free 
iBcum- from all other interests, titles, liens, or other 

brancet. 

incumbrances, occasioned or suflFered by the 
said W. Wood, C. Coke, and E. Edge, in 
their respective shares, or any person or per- 
sons rightfully claiming or to claim the same 
at law or in equity, in or upon the same 
shares respectively, or any part thereof, 
through, under, or in trust for them or any of 
them, or by their or any of their means, " or 
4, For far- default :" And that each of them the said W. 

thcrnsar- 

•nee. Wood, C. Coke, and E. Edge, and his heirs, 
shall at all times hereafter, &c. [Seep. 21. 4.] 
for more perfectly assuring his said third 
part in the said hereditaments, with the ap- 
purtenances to the uses hereinbefore limited, 
as by the said K. Kidd, &c. [Ui sup. 21. 4. 
vu. A. And it is hereby agreed that in respect of 
S^ pw- the said hereditaments hereinbefore described, 

ctaAser 

SSteto' *^^ ®^^ ^' Kidd, his appointees, heirs, te- 
^^^' nants, or assigns, shall henceforth contribute 
towards the land-tax, poor-rates, and repairs 
of the chancel of the church of the said pa- 
rish of Y., (in exoneration of the residue of 
the same hereditaments), at the rate herein- 
after mentioned (that is to say), [Aere specify 
HiBcove- the proportions'] : And the said K. Kidd doth 
hereby for himself and his heirs covenant 
with the said W. Wood, C. Coke, and E. 
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Edge, their heirs, executors, administrators, 
and assigns, that he and all claiming any es^ 
tate under him, for the time being shall from 
time to time agree to be rated and taxed in 
the manner hereinbefore mentioned, and pay 
such assessments accordingly, or otherwise 
shall pay to the said W. Wood, C. Coke, and 
E. Edge, respectively, or their respective 
heirs, executors, administrators, and assigns^ 
a contribution towards the same rates, taxes, 
and repairs, in the proportions hereinbefore 
mentioned, so as to indemnify the said W. 
Wood, C. Coke, and E. Edge respectively, 
and their respective heirs, executors, adminis- 
trators, and assigns, from such proportions as 
aforesaid, of the same rates, taxes, and re- 
pairs, according to the intent of these pre*. 
vm.co. sents: And the said W. Wood for himself 

venant to 

produce and his heirs doth hereby covenant with the 
said K. Kidd, his appointees, heirs, and as- 
signs, that he the said W. Wood, his heiirs,, 
executors, administrators, or assigns, shall 
from time to time hereafter, on the request 
and at the costs of the said K. Kidd„ his ap-. 
pointees, heirs, or assigns, unless, prevented 
by fire or some other inevitable accident, pro- 
duce to the said K. Kidd, his appointees, 
heirs, or assigns, agent or attoraey,. the instru- 
ments specified in. the schedule hereunder 
written, and also permit him or them to take 
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copies or extracts from Che sanie instru- 
ments.* 

In vrithess, &c. 

* See also the longer and more formal clause, sup. 177. vii. 

(1) It is (as we have before noticed) (a) now settled that a power 
of appointment is not extinguished by co-existing with the fee (6) ; 
for the ground of nugatoriness on which the courts formerly relied (c), 
is justly deemed insufficient for the inference, as an estate can be 
conveyed only with ceremonious form ; but an appointment, when 
unincumbered with gratuitous requisitions', may be mcde by a simple 
and unattested note in writing. Qi) 



PRECEDENT XXVII. 

of a revers'ioj^ ii* j'ee expectant on a term 
of 99 years determinabfte with lives, by 
a corporation ; the purchaser cove- 
nanting to indemnify it against its 
qontinuing liability to the covenants 
in the lease. 

This ii^dentuRe, &c. 

I. Parties, between the maybr and commonalty of the 

. borough of A, m the county of D. of the 

first part, B. Ball, of &c^ 6f the second part, 

and D. Dicks, of, &c.' of the third part : 

u. Reel- Whereas the said mayot aaad commonalty, 

tflls 

I. Lease by their indenture of l^atSe linder thefr com- 



(a) Sup. 160. (6) Maundrell v. Maandrell, 10 Ves. J. 246. 

(cj Goodhill ▼. Brigham, 1 Boa. & Pol. 192. («0 2 Salk. 467. 
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fromii mon seal (1) bearing date on or about (2) 
tipa. the day of , and exprepsfed to be 

made between the said mayor apd com- 
monalty of the one part, and P. Potts of the 
other partj^ did demise t^e hereditaments 
hereimfter cj^/^pribed unto P. Potts from 
the day of tl^e ds^te tkereof, for the term of 
99 years, if the sai^id P. Potts and H. Potts 
hjjs ^hen wif<?, or either of them, should so 
long live, subject to the rent, covenants, and 
conditions therein set forth, and with a right 
of perpetual renewal on the t^rms therein 
^'^un expressed: A^nd whereas the said inden- 
being, ^^^e of Icasc i* noAv in operation : .And 

3. Con- * 

S^sdte WH^iREAs the said mayor and commonalty 
▼«reion^ are seised of the immediate reversion in fee- 
simple e;!icpectant on the aforesaid term in the 
said hereditaments, and have contracted (3) 
with the said B. Ball for the sale of the 
same reversion as hereinafter mentioned, 
ni. Testa* for the price of £ : J)fow this inden- 

tum. .1 . • i» 

TURE WITNESSETH, that m pursuauce of 
the said agreement, apd in consideration of 
the sum of £ of, &c. tq the said mayor 
and commonalty paid by the said B. Ball, 
immediately before the execution of these 
presents, in full for the absolute purchase of 
the said fee-simple in reversion free from all in- 
cumbrances, except as hereinafter mentioned, 
the receipt of which said sum the said mayor 
and commonalty do hereby acknowledge. 
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and from the same do release the said B, 
Ball ; — they the said mayor and com- 
monalty (4) by these presents do grant 
unto the said B. Ball and his heirs, all that 
the reversipn (6) in fee-simple immediately 
expectant on the determination of the afore- 
said term of 99 years, in all, &c. [Parcels^] 
[Appurtenances, 19, ] 

" Together with all " indentures of lease and 
all counterparts thereof respectively, and all 
other" documents of title relating to the said 
hereditaments, or any part thereof, now in 
custody of the said mayor and commonalty, 
or which they or their successors may here- 
after obtain without suit at law or in equity :"* 
To HAVE AND TO HOLD the Said reversion 
in fee-simple in the said hereditaments, with 
their appurtenances, unto the said B. Ball 
and his heirs, to [Uses to bar dower, 19. 

IX. ] 

v. coire- And the said mayor and commonalty do 

iiants for , 

the title, hereby, for themselves and their succes- 
sors (6), covenant with the said B. Ball, his 
heirs, appointees, and assigns, that notwith 

|. Right to standing any thing made, done, or suflfered, 
by the said mayor and commonalty, or their 
predecessors, or any person or persons right- 
fully claiming under them, or any of them 



IV. Ht- 

l>enduin. 



Or (as circumstances may require) take the more formal clause, 
«Mp. 19. VII. et vid. 33. (23). 
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(except as hereinafter excepted) ; — they the 
said mayor and commonalty now have good 
right to grant the said reversion in fee-simple 
in the said hereditaments hereinbefore de- 
scribed, with their appurtenances, to the uses 
porquiet and in the manner aforesaid:" And also 
ment.* that it shall be lawful for the person or 
persons for the time being, entitled in posses- 
sion under the same uses, immediately on the 
determination of the aforesaid term, and at 
all times thereafter, peaceably to enter upon 
and enjoy the said hereditaments, with their 
appurtenances, and also immediately from, 
the execution hereof, and until the determi- 
nation of such term, to receive the rents and 
profits t)f the same hereditaments, payable 
under the aforesaid lease, without any in- 
terruption or disturbance from the said 
mayor and commonalty, or any person or 
persons rightfully claiming any interest at 
law or in equity in the said hereditaments, 
through, under, or in trust for the said 
mayor and commonalty, or any of their pre- 
decessors or successors (except as herein- 
3. Free- after excepted) : And that freely discharg- 
i^OTm^" ed by them, the said mayor and commonalty 
and their successors, at their sole expence, 
against all interests and incumbrances what- 
ever, at any time heretofore, or to be at any 
time hereafter, made or suffered by the said 
mayor and commonalty, or their predecessors 
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or successors^ or any person or persims right- 
fully claiming through^ under^ or in trust 
for the said mayor and ccHfimonalty^ or their 
Emptiom predecessors or successors as aforesaid (ex- 
cept in respect of any of the covenants and 
agreements entered into by the said mayor 
and commonalty in the said indenture of 
lease, and which run with the land, and bind 
the said B. Ball, his appointees, heirs, and 
assigns ; but against whiidi the said B. Ball 
has agreed to indemnify the said mayor and 
commonalty by the covenant heveinafter 
iLTi^ contained: And also that they the said 
auaranctt. QE^ayor ajid commonalty, and all persons right- 
fully claiming through^ under, or in trust for 
them ot their suiscessors ^ aforesaid (except 
as bereinbejS^e e:£cepted), shall at all times 
hereafter, &c. [ui wp. 21. «.} lor further as- 
suring the fec'^simple in the hereditaments 
hereinbefore described, with their appurte- 
nances, either in remainder, reversion, or 
possession, as circumstances shall require, 
to the uses aforesaid, or otherwise, as the 
said B. Ball, his appointees, heirs and as- 
signs, shall direct, tod according to the in- 
tent of these presents, as by, &c. \ul sup. 

21.4.] 

V. Agi^ee. And wh£R£as, by reason that the said 

ment of , 

purchaser mayor and commonalty will continue bound 

to cove- "^ , •' 

nw*- by their express covenants (7) in the afore- 
said indenture of lease, it was agreed,, on the 
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txeuty for the sale afoi^emidl^ tiiat t)ie saicb 

B. Ball should eiitex' into the covenant 

vLSecond hereinafter contained : Therefoeb this 

Testatum. 

INI>BNTUEE LASTLl^ T<*ITNESSETH, that lit 

pursuance of the sanic^ agreement, and for' 

the considerations afcH'esaid, the said B. Ball, 

Covenant for hiuisclf and his heirs, doth hereby eote- 

by pur- , . '' 

chaser to nant with the said mayoi' and commonalty^ 

indemnify. ^ •' -^ . 

their successors and assigns,, that he, his heiis, 
exe<*ufors, and adtainisttators, some or one? 
of them, shall, at all times hereafter, observe 
the covenants and agteemeists in the afere-- 
said indtenture of lease cintefed inta by the 
said mayor and commonalty, and from the 
saiDUe coventors and agreements, and all 
liabiiity in respect thereof, shall also indem- 
nify the said mayor and commonalty, their 
stt^cessor^ and assigns^, a^ erery of them 
for ever by these presents: In \vi1':n'I!ss 
whereof, the said mayor and commonalty 
their common seal brave hereufnto siffixed^ 
•Dower and the said B. Ball and D. Dicks * their 
hsmds and seals have hereunto set the day 
and year, &c. 



(1) The proceedings of a corporation are authenticated by their 
common seal, the apposition of which to their deed perfects it 
without furtheir ceremony (a), unless an intent appear that such 
mefe affixing it is not to pscss the estate, (b) 

(2) The words ** on or about" are proper here, to avoid the poS-- 
sibility of nulUfying the conveyance of the reversion which is grant- 
ed) 4 Cruise, Dig. 28, 29. 3 Ed. (b) Derby canal v. Wilmot, 9 East, 360. 
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ed as sach by a misdescription. In consequence of an error in the 
description of a i^emainder or reversion vitiating the grant of it, by 
losing the identity of the subject matter (c), it is prudent, in ordinary 
cases, and, of course, virhenever the legal existence of the particular 
estate is doubted, to grant the lands generally, such a grant beings 
(as we have before seen (d) ) sufficient to pass the remainder or 
reversion. 

(3) All lay civil corporations may alien their lands as freely as 
individuals, (e) 

(4) The mayor cannot, by his deed, bind the corporation without 
his commonalty. {/) 

(5) As reversions differ very materially from remainders in their 
incidental rights (^)y. it is proper to distinguish them carefully ; and 
the student will never confound them if he remembers, that a re- 
mainder b a new estate created in a stranger at the same time with 
the particular estate (h) ; and that a reversion is the residue of the 
old or original estate continuing in him that made the particular 
estate, (i) A reversion, however, will pass by the name of a re- 
mainder, and vice versd. {k) 

(6) A corporation a^regate bemg, in legal supposition, an im- 
mortal body, it is, though usual, as nugatory for such a corporation 
to covenant for themselves and their successors, as it is in a convey- 
ance to them to make a limitation to their successors. (/) 

(7) Although the assignee of a reversion, like the assignee of a 
lease, is liable to^ and has the benefit of, all covenants which run 
with the land(m), yet that circumstance will not discharge the 
assignor from an action on those covenants into which he himself - 
entered, (n) The indemnity which is here given by the purchaser 
is demandable by the vendor in the absence of an agreement to. 
give it ; the purchaser of a reversion evidently being, when the 
vendor is subject to covenants in respect of it, in the same situation 
with the purchaser of a leasehold estate, who must covenant to 
indemnify his vendor against the rent and covenants in the lease, 
although not expressly required to do so in the conditions of 



(r) Vid. Sup. 32. 15. (rf) IWd. 
(e) 1 Sid. 162. 10 Rep. 30. b. ; aliter of ecclesiastical and eleemosynary oor^ 

I>orationB. See 1 Eliz. c. 19. 13 Eliz. c. 10. 

(/) 1 Inst. 94. b. {g) See 2 Bl. Com. 176. 

{h) I Inst. 143. a. (•) Ibid. 23. a. 142. 

H) Shep. Touch. 84. (/) Vid. Sup. 151. n. 6, 7. 

(m) 32 Hen. 8. c. 34. a. 2. * (n) Cro. Ja. 309. 
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sale (o) ; — and with the purchaser of an equity of redemption, 
who is compelled by equity, independently of contract, to indemnify 
his vendor against the personal obligation to pay the mortgage 
money..(p) 



PRECEDENT XXVIII. 

OF THE EQUITY OF A REDEMPTION (1) OF LANDS 
WHICH HAVE BEEN MORTGAGED IN FEE BY 
THE vendor; whom the purchaser COVE- 
NANTS TO INDEMNIFY. 

I. Parties. This indenture, made, &c. 

Between A. Ash, of, &c. of the one part, and 
B. Brown, of, &c. of the other part: Whereas 
the said A. Ash was, at the time of the date 
and execution of the indentures of lease and 

1. vcn- release hereinafter recited, seised in absolute 
sin. fee-simple by purchase for a valuable consi- 
deration, of the hereditaments hereinafter de- 
scribed. 

u. Rcci- [Mortgage in fee by lease and release from 

2. Mort- ^, ^sh to C. Corny 53. 3.1 

gage. ' -• 

3. Money [Monejf Still due^ 55. 8.] 

4. Con- And whereas, the said A. Ash hath con- 

tracted with the said B. Brown for the sale of 

(o) 1 Bro. C. C. 52. Sup. 146. n. 6. {p) 7 Ves. Jun. 337. 8 Taunt. 365. 
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the equity of redemption of the said heredi- 
tameuts, as hereinafter mentioned, for the 
iii. Tes- sum off : Now this indenture wit- 
NESSETH, that in consideration of the sum of 
£ of sterling money paid by the said B. 
Brown to the said A. Ash, immediately before 
the execution of these presents, in full for the 
purchase of the said hereditaments, subject to 
the aforesaid mortgage, but free from all other 
incumbrances, the receipt of which said sum 
the said A. Ash doth hereby acknowledge, 
and therefrom release the said B. Brown, he 
the said A. Ash by these presents doth grant 
IV. Grant, to the Said B. Brown ?uid heirs, all [Par- 
v.Haben-^^^' AppurtmanceSy 19. Deeds, ihid.'] To 
*'"™' HAVE AND TO HOLP the hereditaments 
hereinbeibre described with their appurten- 
anoes, unto the said B. Brown an4 his heirs, 
subject, nevertheless, to the aforesaid mort- 
gage to the jsaid C. Com, anld the payment of 
the sum of i ..and the interest henceforth 
VI. Core, to accruc for the same. [Covenants* for — ^1,?/, 
Bight to convey the said premises, (subject as 
aforesaid.) 2nd. For quiet enjoyment against 
the said A. Ash, his heirs and assigns, or any 
other person or persons claiming or to claim, 
by or under hUn or them, (except the said C 
Com, his heirs and assigns, in respect of his 
said mortga^, and the interest thereof as 
aforesaid.) 3re/. Freedom from incumbrances, 

* Ut sup. 20, 21, 22, with the present variations. 
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(except as hereiubefore mentioned. 4th. For 
further assurance — extendi^g to die said A. 
Ash» hfs heirs and i^eigQB, and e?e?y other 
person lawfully or equitably claiming, &c. by 
or under him, (except th€ said C. Cora, his 
heirs and assigns in respect ef his said mort- 
gage, and the interest thereof as aforesaid) : 
A^D to make and do, &c. all such further 
acts, &c. to the said B. Brown, his heirs and 
assigns, (subject to the said -mortgage, and 
the interest tiiere6f as afot^esaid), be the same 
[&C.21.4.3 

SffSLe* ^^ iastly (2), the said B. Brown, for himself 
^thT' ^^^ ^^^ heirs doth hereby covenant with Ae 
^**^^* said A. Ash, his heirs, executors, and ad- 
mkiistrators, that he the said B« Brown^ his 
heirs, executors, «Mimi«iitrtfators43rBj^gn6 shall 
pay or cause to be paid unto the said C. Corn, 
his executors, administrators, or assigns, the 
said principal sum of £ now due to him as 
aforesaid, and all interest which may hence- 
forth accrue in respect thereof, according to 
the intent of the said indenture of mortgage, 
and from the payment of the same principal 
sum and interest respectively shall at all 
times hereafter indemnify the said A. Ash, his 
heirs, executors, administrators, and assigns, 
*' and every of them, and his and their goods, 
chattels, and hereditaments, and every part 
therepf respectively." (3) 
In witness, &c. 
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(1) An equity of redemption is in substance identical with any 
other equitable estate, which is incapable not only of a convey- 
ance at common law, but, strictly speaking, of a conveyance deriving 
its operation from the statute of uses, — that is to say, none of those 
conveyances can act in their peculiar manner on an equitable in- 
terest, because they all require a legal seisin ; yet they, of course, 
all serve to transfer it. When, therefore, a formal conveyance of 
an equitable interest is made, a grant, as the most simple and 
generic of legal assurances, seems most appropriate. When we re- 
flect, that a lease and release was originally intended only to be a 
substitute for a feoffinent, and to avoid the necessity of delivering 
actual possession of the freehold, the common practice of conveying 
an equity of redemption of an estate mortgaged in fee, which as- 
sumes the legal freehold to be actually vested in another, seems 
rather absurd. When, however, the estate is only mortgaged for 
years, a lease and release is proper, because a mortgagee rarely 
enters ; and entry, the student will remember, is requisite to perfect 
a lease at common law (a), and create a legal reversion in the mort- 
gagor. 

(2) This covenant (as we have before (b) remarked) the purchaser 
of an equity of redemption is compellable to enter into. 

(3) These are usual, but surely very superfluous words. To in- 
demnify the person is to indemnify his property. 

(•) Co. Utt 46. (4) Ftiga 237. (7) . 
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CHAPTER V. 



FEOFFMENT. 



It wpuld only be doing what has been amply done by others^ 
and what has now ceased to be of primary importance in 
practice, to enter at large into the doctrine of feoffments, 
which, originally the most common of all conveyances of 
freehold estates, hare now become the most infrequent, and 
are used but to attain particular objects. It is to the cases in 
which it is still in use, with an omission of the learning 
which, though still necessary to be known, is to be found in 
standard treatises (a), that I shall therefore proceed ; premis* 
ing, however; a few general observations on the nature and 
peculiar operation of a feoffment. We may define a feoff- 
ment to be the conveyance of a freehold in corporeal heredita- 
ments, transferring the whole estate of the gc^tor(6), by 
delivery of the possession upon or within view of the heredi- 
taments conveyed, (c) The leading feature of this convey- 

(a) See Sheph. Toilbh. c. 9. 

(5) It is said that when the fee is not given the instrument is sometimes, though 
improperfyf called a feoffknent. Ibid. p. 203. Ck>. Ldtt. 9. a. Mr. Preston observes, 
on the passage in Shephard, that when an estate of freehold only is granted, the 
asurance is denbminated ' a lease. Ibid. 7th Ed. But that, of course, is not the 
case when a tenant for life conveys his whole estate ; though it maybe said, per- 
haps, that the instrument is then more properly an ossignmeTU. vid. p. 170. (2.) 

(c) A feoffinent has been frequently defined, and with various degrees of accu- 
racy. Blackstone^s definition, (2 Com. 3)0.) " The gift of any corporeal here- 

R 
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ance, as contradistinguished from a grant, from a release by 
enlargement {d) which is in the nature of a grant, and from 
bargains and sales (e), and covenants to stand seised {f), is 
its tortious operation when made by the tenant of a particu- 
lair estate. Hence, if made by tenant for life, it bars the con- 
tingent remainders dependent on (g), and the powers appen- 
dant and in gross annexed to (A), his estate. By a natural 
application of the same principle, when made by a tenant for 
years it likewise passes the feensimple,. which involves the ac- 
quisition of a freehold : it consequently destroys the term ' 
for the termor is in possessioii, and possession is all that the 
law requires to give validity to a feoffment (e), as the essence of 
that conveyance is the livery of seisin, or actual delivery* of 
possession. But in modern times the courts appear deter- 
mined to relax the strictness of the ancient law with respect 
to disseisin, and to ccnisider a feoffment by tenant for years, 
as working not an actual disseisin, but a disseisin at the 
election of the lessor ; a doctrine first broached, and ably and 
energetically maintained by Lord Mansfield (k), rather how- 
ever on the principles of common sense than ctf technical ju- 
risprudence. One main reason for depriving feoffitnents of 
their ancient efficacy in reference to the doctrine of disseisin, 
is that they do not retain their primitive publicity, and are 
not, therefore, within the scope of t];ie ancient policy. Mr, 
Butler has, however, impugned this objection by showing 
(what must be readily conceded) that the same legal solemni- 



ditament to another ;" which he affirms to be the proper one, is, in truth, n« 
definition. The genus is given, the specific difference totally omitted t as the least 
reflection evinces. Mr. Sanders's definition, (2 Uses, p. 1.) is far more accurate^ 
but still imperfect, from equally applying to gifts in tail, and leases for life. It is 
conceived that Shepbard's is the most correct. Touch. 203. 

(rf) Vid. Fearne, 322, sup. 8. ^ {e) GUb. Uses, 140. 

(/) The same principle equally applies to this assurance. 

{g) 1 Rep. 66. ; {h) Hard. 410—416, vid. sup. 8. 

(0 1 Burr. 92. Bract. Lib. 2. f. 31. a. 11. b. Bro. Dis. 64. 

(A) In Taylor v. Horde, 1 Burr. 60. 5 Bro. P. Ca. 247. Cowp. 689. 
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ties which they possessed origiaally they retain now. (J) But 
it is a matter of fact with which legal reasoning has nothing 
to do^ and which is evident to every one, that it is quite im- 
possible, in a populous and commercial country like modern 
England, for a feoffment to be in reality more overt and im- 
pressive than any other conveyance. It cannot, however, be 
considered yet as settled, that though a feoffment by tenant 
for years destroys the term, and operates a forfeiture, it only 
creates a disseisin at the election of the lessor. But another 
ease frequently occurs in practice, which involves the nature 
of a feoffment, and the learning of disseisins ; and that is, 
when a feoffment is made by the cestuique trust of a term ; 
which has been often done for the purpose of converting a 
long term into a fee through the superinduced operation of a 
fine levied on the tortiously acquired freehold. Up to a recent 
period it was considered that such a feoffment was effectual 
on the ground of its working a disseisin, and gaining a free- 
hold; and the practice for the beneficial owner to assign 
the term in trust, and then enfeoff, proceeded on this 

assumption, {m) But a late case has decided that a feoff- 
ment by the cestuique trust of a term has not the effect of 
destroying it, when not made with the consent of the legal 
termor, (n) 

It appears, however, to the writer, that some considerations 
which might have been urged in the arguments on this 
case, were not adverted to. With respect to the statute of 
1 Richard 3. c. 1. it is presumed, that as it was not men- 
tioned, the cases m^ht have been deemed, both by the bar 
and bench, to have set at rest the question whether that 
statute enabled the cestuique trust of a term to convey it 
alone. And though as long terms were frequently created 



(OZBnt. Co. lit. 330. b. n. 1. 

(m) See 2 Sand. Uses, 22. 

[n) Doe F. Lynes, 3 B. and Cres. 388. 

a2 
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before the reign of Richard 3. {p\ though a trust declared 
on them tvas certainly within the mischief levelled at by 
that statute, and though the language in the body of it is 
sufficiently comprehensive to embrace every species of sub- 
ject matter, yet as ifs titk applies only to those fiduciary in- 
terests which were in strictness uses, and the authoritie&r 
have, in general ( p)y considered it inapplicable to the trust 
of a term, we are now, perhaps, compelled to acquiesce in 
that construction. The conclusion is, therefore, that the 
feoffment of the cestuique trust of a term cannot of its own 
force destroy the term. But it is conceived that a question 
may be mised whether ^nm^yocie the consent of the trustee 
ought not to be presumed, in the absence of evidence to the 
contrary. It is settled, that in cases of a mixed nature the 
courts of law may recognise trusts ; and this should seem 
to be one of those ; for the court of king's bench, in the case 
of Doe V. Lynes, did certainly regard the relation of trustee 
and cestuique trust. For one main ground of the decision 
is, that the objects of the assignment would be defeated by 
the feoffment (q), — that the trusts would probably continue 
a long time, — and that the trustees ought not to lend them- 
selves to any act to defeat that interest, (r) But the courts 
of law, in so far noticing the fiduciary ownership, must, of 
course, recognise and admit that privity which is and mijist 



(o) See 2 Bl. Ck>iti. 142; 

(;i) See 1 Sand. Uses, 34 to 40. It i», however, singular that Mr. Sander» 
shotdd hare cited the case of Goodtide v. Jones, 7 T. Rep. 47. to prove the 
inapplicability of this statute. Both Lord Kenyon and Mr. Jastice Grose 
said, *' it only applied to cases in which the trust in its origin was created 
for the benefit of the owner of the estate.*' In that case, the term which was 
attendant on the inheritance, was created not for the baiefit of the grantor, 
but of a mortgagee. It was, therefore, impossible for the court to hare 
recognised the existence of this statute in a plainer way, or to have more 
distinctly pointed out the cases to which it applied. Vid. ibid. 50. Its ex- 
istence was also admitted in Blake v. Foster, 8 T. Rep. 494. And see 1 H. 
B1.566. 

iq) Per Abbot, C. J. 3 Bar. and Cres. 403. 

(r) Per Bayley, J. 405. Ibid. 
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be^ in the very nature of the thing, presumed to subsist be- 
tween the trustee and his cestuique trust ; and^ consequently, 
in a case differently circumstanced from that of Doe v. 
L3me8 ($)y and to which the reason which has been men- 
tioned cannot apply (Jt), it should seem to follow, that the 
trustee ought to be deemed acquainted with^nd acquiescent 
in the acts of the cestuique trust If the legal liability of 
forfeiture, to which such consent may expose him, be urged, 
it may be answered by the same argument ; for by looking at 
the trustee in his real character, the courts of law, to avoid 
a gross inconsistency, are forced to concede, that the loss 
does not fall on him, but on his cestuique trust. If this 
reasoning be just, the result is, that Doe v. Lynes is not an 
authority for those cases in which the feoffment is made by 
the cestuique trust of the term, when he is the sole and 
entire owner of it, but only to those in which he has a partial 
interest, and in which, therefore, the concurrence of the 
trustee in a feofiment by one of the equitable takers would 
be a breach of trust. 

But one assumption in Doe v. Lynes ought, perhaps, to be 
noticed ; it being (it is with great deference submitted) not 
strictly just. The feoffment was made by the first equitable 
limitee, who was in possession of the lands under and accord- 
ing to the trusts of the assignment. Now it is a clear point, 
that although, generally speaking, the real interest of a 
cestuique trust is not regarded at law, he is not on the foot- 
ing of a stranger, but is tenant at will to the trustee, {u) 
Consequently the feoffor in the above case was entitled to 
the actual possession ; which weakens the judgment therein. 



{•) There the feoffor had only a UmUed equitable interest. 

(/) As to one in which the feoffor has the sole and absolute ownership of the 
equitable interest of the term. 

{u) 1 Show. Rep. 73. So, it seems, is a mortgagor to his mortgagee, Doug. 
710. Doe v. Pott. Keech r, HaU, ibid. 21. but as to him, there are conflicting 
dicta (see Doug. 265. 5 Bar. and Aid. 604.) , and all of them are crude and loose. 
But Mr. Coote's conclusions on this point (Mortgages, 327—9.) are demonstrably 
just. 
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8o far SB it is grounded on the aasmnption of the right to the 
actual possession being in the trustee, (u) 

Upon the .whole, however, the practical conclusion is, that in 
the present temper of the courts, a purchaser cannot be advised 
to rely on the freehold^gaining power of a feofiment, even 
when made by a legal tenant for years. 

For the length of this dissertation, the author requires 
much, and for its freedom, more, indulgence ; but he thought 
it better, for the reason above given^ to examine, to the best 
of his ability, the latest modification which this peculiar 
branch of the learning has assumed, than to attempt an outline 
of the general doctrine. 



(tf) This assnmptioii was made by Bayley, J. and Holroyd, J. 3 Bar. and C. 
405, 406. ; and as they admitted the capi^ility of one who had an actual 
right to the possession to make a feoffment, it follows, that if the author's 
reasoning be just^ they conceded the right of a cestuif^oe trust to do it 
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PRECEDENT XXIX. 

of the legal estate (1) of various heredi- 
taments which have been sold in lots, 
to a trustee for the feoffors, for the 
purpose of consolidating the title there- 
of, by two tenants in common and their 
wives, with covenant to levy a fine, and 
powers of attorney to deliver and re- 
ceive seisin. 

This indenture, &c. 

L Parties, between L. Long, of, &c. and M. his wife, 
of the first part, S. Sims, of, &c. and B. his 
wife, of the second part, L. Luke of, &c. 
of the third part, B. Butt, of, &c. of the 
fourth part, and J. Jones, of, &c. of the 

n.Reci- fifth part: Whereas the said L. Long is 

1. Seisin of seised in fee-simple (subject to the dower 

common of his Said wifc) of three fifths of the here- 
subject to /^ 1 

dover. ditaments hereinafter described, and the said 

S. Sims is seised in fee-simple (subject to 

<^*hi« the dower of his said wife) of the remaining 

2. Sale in two fifths thcrcof (2) : And whereas the 

said hereditaments have been lately agreed 
to be sold in lots ; and in order to bring the 
evidence of their title within smaller limits (3), 
and extinguish all right of dower in the said 
mlS^for M. Long and B. Sims, it has been agreed 
Inf Sfe'!' that a feoffment shall be made and fine levied 
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of the said hereditaments as hereinafter 
III. Te»- mentioned : Now this indenture wit-. 

tattixn. 

NESSETH, that in pursuance of the said 

agreement, they the said L. Long and M. his 

wife, S. Sims and B. his wife, according to 

IV. Opera- their respective shares and interests, have 

"■"-^ Jive. andV'"' W- -d "y U,e.e presents 
DO give (5) and grant unto the said L. 
Jjuke and his heirs, all IParceb.] [Appur- 
tenances, 19,] : 

bend^ '^^ HAVE AND TO HOLD the afOTCSaid 

hereditaments, with their appurtenances, to 
and to the use of the said L. Luke and his 

Vj^Trarts. hcirs,* UPON TEUST as conccming the said 
three fifth parts thereof, for the said L. Long 
and his heirs ; and as concerning the remain* 
ing two fifth parts thereof, in trust for the 

vii. Core- said S. Sims and his heirs: And the said 

nant to 

levy fine, L. Long doth hereby, for himself and his 
heirs, and as far as relates to his said three 
fifths in the hereditaments hereinbefore de- 
scribed, and the acts and defaults of himself 
and his said wife relating thereto; And the 
said S. Sims doth hereby, 8cc. [similar lan- 
guage] covenant with the said L. Luke, his 
heirs and assigns, that they the said L. Long 
and M. his wife, and S. Sim and B. his 
/ wife (the said M. Long and B. Sims hereby 

consenting), shall, at their own expeuce in 

I ^ Vid. sup. p. 206. n.(l.) 
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all things^ in or as of Hilary term now last (6), 
or some subsequent term, levy to the said 
L. Luke or his heirs, in due form of law, 
a fine sur conuzance de droit come ceo with 
proclamations, of the hereditaments herein- 
before desqribcid, by the names and other 
descriptions proper for passing the same, 
as by the said L. Luke, his heirs or assigns, 
or his or their counsel in the law shall be 

vuLDe? advised and required: And it is hereby de- 
claration ^ -^ 

of use. clared, that the said fine or fines, when levied, 

shall enure to the use hereinbefore limited, 

IX. Power and in confirmation of these presents : And 

ofattorDey - * 

todeiiver the Said L. Long and M. his wife, S. Sims 
and B. his wife, by these presents do appoint 
the said B. Butt their attorney (7) for them, 
$tnd in their name and stead, to take pos-* 
session and seisin of the above described 
hereditaments, or some part thereof, in the 
name of the whole, and then to deliver 
possession and seisin of the same heredita- 
ments, or of some part thereof^ in the name 
of the whole, unto the said L. Luke, or to 
his attorney in that behalf lawfully au- 
thorised, according to the fonn and effect (8) 

x.Tore. and truc intent of these presents: And the 
said L. Luke by these presents doth appoint 
the said J. Jones his attorney for him and 
in his name and as his act to receive the 
aforesaid possession and seisin from the 
said B. Butt, nevertheless to the use of tho^ 



ceive. 
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said L. Luke in manner aforesaid, and ac- 
cording to the intent of these presents, tn 
witness, &c. 

(1) This conveyance is not a purchase deed ; but being an ex- 
pedient mode of effecting a purchase transaction, under the circum- 
stances of the case, it is within the design of this work. 

(2) These persons are tenants in oommon. A joint tenancy is 
not subject to dower, as the right of the survivor is paramount to 
that of the wife, (a) 

(3) Notwithstanding Doe v. Lynes {b), it will, it is apprehended, 
continue to be considered, even by those who may not acquiesce 
in the inference which has been before drawn from that case, that 
there are cases in which a feoffment may be adopted with propriety, 
and relied on with certainty ; as when it is made by the owner of 
the inheritance to ease the title of outstandmg terms, which, with 
the assistance of a fine levied on the immediate freehold it acquires, 
it may do in five years. For the moral and political argument 
which may by urged against its operation, when made by the 
termor to the prejudice of the reversioner, is in favour of such an 
operation, when it is made by the reversioner himself, who has also 
the present equitable right of enjoyment. And here it is important 
to admit the cestuique trust's right to the actual possession, as 
tenant at will ; for by forgetting that legal relation, and assuming 
that right to be in the trustee, we might,, from recent dicta (c), 
as they appear in the reports, be led to conclude the feoffment 
of such cestuique trust to be invalid, on accotmt of his being, 
in the eye of the law, on the same footing with a stranger. 

(4) It has already been hinted, that repetition of the opera- 
tive words in a feoffment, or any instrument in the nature of it, — 
that is,, any conveyance at common law of a freehold in corporeal 
hereditaments in possession, — is proper (d); because the past 
tense refers to an act which may be supposed antecedent to, and 
must be distinct from, the written instrument, which is not itself the 
legal medium of transfer, but only evidence of it; the livery of seisin 
being the real conveyance, {e) 



{a) Litt. 8. 45. Co. Litt. 37. (b) Sup. 243. 

(c) Vid. sup. p. 246. n. (u) (d) P. 13. (4.) 

(e) Co. Litt. 281. See the mode of pleading a feoffment, 2 Roll. Abr. 682. de- 
duced from this prindple. 
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(5) This is the only word which makes an implied warranty in 
the conveyance of a freehold {f) — and to this warranty the feoffor 
only, since the statute of quia emptoreSy is bound {g) ; but during 
the feoffor's life it is general (h), — that is, it extends to an eviction 
by any person. 

(6) It is observable, that this deed is correctly called a deed, 
leading the uses of the fine ; because, although the fine is levied as 
of a preceding term, it is, in fact, levied after the execution of the 
deed, (t) 

(7) Livery in deed is performed by the feoffor's coming upon 
the land, and delivering to the feoffee either a clod, branchy or 
turf, there growing (k) ; or the charter itself (J) ; — in the name 
of seisin of all the lands comprised in the deed ; or by telling the 
feoffee to enter into the land, and take seisin of it in the name of 

^ all the lands contained in the deed (m) ; — and it may, as contradis- 
tinguished to livery in law (n), — • which is, when the feoffor is not 
actually upon the land, but only in sight of it (o), — be given or re- 
ceived by attorney. But the power must, in either case, be by 
deed ; and when, as in the present instance, the feoffment is by 
deed indented, Lord Coke's authority {p) (but which appears to 
be doubtful (9) ) is express, that the attorney must be a party. 

(8) An opinion formerly prevailed (and it is believed, very gene- 
rally), that when the power was in this form, — ^viz. to deliver seisin 
according to the form and effect of the deed, the attorney, in con- 
sequence of his having only a bare authority, was confined to make 
livery on the day of the date of the deed (r) : but it is now settled, 
that he may do it at a convenient opportunity afterwards, (s) 



(/) Co. Utt 383, 384. Co. 4. 81. Touch. 184. 

{g) See 2 BL Conim. 300. the reason of this restrictioii. It is otherwise in 
a gift in tail and lease for life ; for then the heirs of the grantor are likewise 
bonnd to the warranty. (A) Touch. 185. 

(0 See 1 Prest. Cony. 318. (A) 2 Bl. Com. 315. 

(/) 9 Co. 138. a. 2 RoU. Abr. 7. pi. 10. 

(m) 9 Rep. 136. Cro. Jac. 80. But the mere delivery of a deed of feoffment 
on the land, will not amount to livery of seisin ; for it has another operation, to 
take effect as a deed. Ibid. (m) Co. Litt. 52. b. Touch. 217. 

(o) IVdkstf. 47. 2 Bac. Abr. 485. (p) 1 Inst. 52 b. 

Iq) 2 Ro. Abr. 8. pi. 12. Cro. Eliz. 905. Co. Litt. m notU, (4) But it i^pears 
by the margin, that Lord Coke w^s well aware of these authorities, and rejected 
them with contempt. *' Communis error iedtjui (lit dicitur) in contrarium,** 

(r) Hennings v. Pauchard, Cro. Jac. 153. 

{§) Roe dem. Heale v. l^shleigh,.3 Bar. & Aid. 156. 
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PRECEDENT XXX, 

OF A PEW IN THE AISLE OF A CHURCH (1) BY A 
DEVISEE IN TRUST FOR SALE UNDER THE WILI. 
OF A PERSON TO WHOM THE PREMISES HAD 
NOT BEEN PROPERLY CONVEYED ; WITH THE 
CONCURRENCE OF THE HEIR OF THE TESTA- 
TOR, AND OF THE PERSON HAVING THE LEGAL 
ESTATE, 

L Parties. ThIS INDENTURE made, &C. 

Between B. Brown, of, &c. of the first part, 
C, Cook, of, &c, of the second part, F. Fell^ 
of, &c. of the third part, G. George, of, &c. 
of the fourth part, and D, Dyke, of, &c. of 
u.Recu the fifth part: Whereas, by an indenture 
bearing date on the day of , and made 

^IirchLe ^^tw^^^ tli^ said B, Brown, of the one part, 

^^- and F. Fell (since deceased), of the other 

part, for the valuable considerations therein 

mentioned, the pew hereinafter described 

was expressed to be conveyed to and to the 

use of the said F. Fell and his heirs ; but 

such indenture being accompanied neither by 

Void at enrolment nor livery of seisin was void at 

2.conteact law (2) : And WHEREAS, the said C. Cook is 

the pur- devisee of the property of the said F* Fell, 

devisees in dcccascd, (including the said pew), in trust 

•ale. for sale ; and as such trustee has contracted 

with the said G^ George for the sale of tho 



1 
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said pew, as hereinafter mentioned, for the 
Agree- prfce of £ ; and the said B. Brown, in 
the oriiri- whom the legal estate of the said pew is still 

nal vendor *^ i t^ x^ 

^d the vested, and the said F. Fell, as the heir of 

heir of 

^^to *^^ ^^^ ^* ^^^^> deceased (3), have respec- 
i^^' tively agreed at the request of the said C. 
ni. Testa- Cook, to concur in these presents : Now this 

turn. ^ 

INDENTURE WITNESSETH, that in Consider- 
ation of £ of, &c. to the said C. Cook, 
paid by the said G. George immediately be- 
fore the execution, &c. [Sup. 18. ii.] They 
the said B. Brown, F. Fell, and C. Cook, ac- 
cording to their respective interests therein, 

ly. Opera- HAVE given and granted, and by these pre- 
sents DO give, grant, and confirm, unto the 
said G. George and his heirs, all that seat 
or pew, &c. [Description.'] With full liberty 
of ingress, egress, and regress toandfrom the 
same at all reasonable times. (4) [Appurten-. 

Haben- CTices, 19.] [Habendum in fee (6), 80. vi.] 

Trustee's [Covenant by the grantors, that they have not 
incumbered, 60. ix.] And the said parties of 

Power of the first, second, and third parts, do by these 
*^* presents appoint the said D. Dyke their at- 
torney for them, and in their names to enter 
mto the said pew, to obtain and deliver seisin 
thereof to the said G. George, or his attorney 
lawfully constituted, to hold the same seat to 
the said G. George and his heirs, according to 
the form, effect, and intent of these presents. 
In witness, &c. 
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(1) The conveyance of a pew is not a common occurrence, for by 
the ecclesiastical law (in this instance adopted by and blended with 
our common law), it cannot be granted even by the ordinary to a 
person and his heirs absolutely (a), because it does not belong to the 
person^ but to the inhabitant , and cannot be claimed by prescription 
as appendant to land, but to a house. (Jb) A pew in the aisle of a 
church may, however, be prescribed for as appurtenant to a house 
out of the parish ; though it is the better opinion that a pew in the 
bodif of a church cannot, (c) For an aisle which has immemorially 
belonged to a particular house, and been maintained by the owner of 
it, is part of his frank-tenement (d), and being, therefore, supposed 
to be held in respect of the house, will go with it to him that inha- 
bits it. {e) But a grant of the chancel to a person in fee by a lay 
impropriator (d fortiori by a spiritual rector) is void (/) ; because it 
would enable him to desecrate that part of the church where parti- 
cular parts of the service are required to be perfornied, and to take 
it out of the jurisdiction of the ordinary, (jg) But the present pre- 
cedent was prepared in a case in which the pews were freeholds 
under the construction pf a statute for building the church and 
granting pews. 

(2) This conclusion is evidently just of any single instrument in 
reference to a present estate of freeholds In lands ; for the only con- 
veyances which directly pass such an estate are bargains and sales 
and feoffments ; the former of which are void without enrolment, 
and the latter without livery. A lease and release indeed may be 
contained in the same instrument (h) ; but they are still two distinct 
acts, and such an union of ihfim is in the highest degree informal 
and anomalous. 

But the recited indenture, though void as a conveyance, is good 
in equity as a contract. 

(.3) As there is no dower out of an jequitable interest, which was 
all that could pass to F. Fell, the deceaaed husband, it would have 



(a) Gibs. 197. (6) Ibid. 198. 

(c) Davis y. Witts, Forrest, 14. wheiethis point seems doabtM. But see 
Pettman 7. Bridger, PhiU. 323. Fuller r. Lane, 2 Addams, 425, and the late case 
of Byerley v. Windns, 5 Bar. & Cres. 1. 

{d) Gibs. 197. 

(0 12 Co. 106. 2 Keb. 92. 2 Buls. 150. 1 Sid. 88. 

(/) Clifford y. Wicks, 1 Bar. & Aid. 498. 

(ir) Per Lord EUenborougli, ibid. 566. 

(A) 1 Freem. 251 ; for priority shall be supposed. 
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been quite unnecessary to have made the last purchaser's widow (if 
he left one), a party to release it. 

(4) These words, though usual in this and similar cases, are, on 
on first principles, superfluous. For when the law gives any thing 
to one, it ^ves impliedly whatever is necessary to its enjoyment, (t) 

(5) The conveyance might be made to dower uses. 



(t) Co.Litt.56. 



APPENDIX. 



To obviate an objection which may be taken to the present work 
by those who are averse to the omission of any of the usual clauses, 
the following aresttbjoined. Tll||^ appear to the author the most 
indefensible member of modern conveyancing ; and juridical re- 
formists have, accordingly, aimed their shafts t^ 4hem with con- 
«ideflrole effect. ** Suppose" (says a lively and ingenious writer (a), 

addressing himself to conveyancing, which he is pleased to call 
the mystery of mysteries — the apocalypse of the law), " suppose 
a man to purchase an acre of bare land on the top of a mountain, 
to which water, except from the clouds, could never come, and 
where there was neither house, bush, nor body. In the deed of 
•conveyance the land must be described. And how would the clerk 
or scrivener acquit himself? Why, first of all, the land would 
be described by its boundaries, and then would follow, together 
with,'' &c. ivid* infra) ** the rhapsody and effervescence of 
a duU and uningenious imagination," This censure is admitted 
to be just. But the conclusion which its author draws, of the 
necessity of a radical reform in our laws of property, by no means 
follows, unless it can be shewn that they require thia ludicrous (b) 
verbiage ; and Mr. Humphreys (c) has himself admitted its in* 
utility. The law itself declares, in the plainest and most axpress 
terms, that every thing appendant or appurtenanty as common, 

(a) Edinburgh Review, Vol. XLV. p. 472. 

{b] It is, as the same writer has remarked, mischievoiu likewise in a great 
degree, when we remember that this mass of words is constantly incorporated 
with legal, and more especiaUy with equitable, proceedings. 

(c) Vid. sap. 15, n. (m.) 

8 
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turbary, estovers, &c. passes by a grant of the land cum per- 
tinentiis. 3 Lev. 165. See a full development of the com- 
prehensive word appurtenances^ Comyn's Dig, Grant, (E 9.) There 
is, however, some sense in the sweeping clause (cQ, where the 
least doubt is entertained of the correctness of the specific descrip- 
tion. 



GENERAL WORDS. 



For a Manor. 



And all and * singular the messuageft, faima, cottages, 
houseB, onthoases^ edifiees, btiidihgs, aiables^ bani», coach- 
houses, dove-cotes, yards, gatdens, orchards, backsides, 
tofts, crofts, lands, meadows, pastures, heaths, moors, 
mardhes, bogs laid Waiste grounds, folds, fold-courses and 
liberty of foldage, feedings, parks, warrens, free chase and 
free warren, common, common of pasture, common of tur- 
bary, mines, minerals, quarries, miUs, fairs, markets, cus- 
toms, tolls, duties, furzes, trees, woods, underwoods, and the 
ground and soil thereof, monads, fences, he<}ges, ditclies, 
ways, waters, water-courses, lands covered with water, 
fisheries, fowlings, courts leet, courts baron and other courts, 
perquisites and profits of courts, view of frankpledge and 
all that to view of frankpledge dotl^ belong, rdiefe, heiiota^ 
fines, sums of moneys amerciaments, goods and chattels of 
felons, and of fugitives, and of felons of themselves and 
put in exigent, and of outlawed persons, ditidends, wftife, 
estrays, treasure-i-trove, chief rents, quit rents, rent-charges, 
rent-seek, rents *of assise, fee-farm rents, boons, services, 
royalties, jurisdictions, franchises, and all other rights, juris- 
dictions, liberties, privileges, easements, profits, commodities, 
emoluments, hereditaments, and appurtenances whatsoever^ 

(tf) Ssp; p. m. V. 
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to the saM ihailor, reputed manor, 8cc. hereby released or 
otherwise assured, or intended so to be, respectively be- 
longing, or in anywise = appertaining, or with the same or 
any of thetn respectively, now demised, leased, held, used, 
occupied, or enjoyed, or accepted, reputed, deemed, taken, 
or known, as part, parcel, or member, of them, or of any 
part qS them, or appurtenant thereunto, with their and 
every of their rights, royalties^ franchises, members,, and ap-< 
puit^nances. 

For a House* 

T<^ether with all and singular outhouses, edifices, build*- 
ings, cellars, areas, courts, court-yards, warehouses, pumps, 
cifltoms, privies, sewers, gutters, drains, backsides, paAs, 
passages, lights, easements, profits, privileges, commodities, 
enudiiments^ and appurtenances whatsoever, to the said 
hereditaments and premises hereby released, &c. belonging, 
or in anywise appertaining, or accepted, reputed, taken, 
known, held, occupied, or enjoyed, as part, parcel, or member 
thereof, or of any part theireof* 

For Lancb. 

T<^ther with all edifices, buildings, trees of every kind, 
woods, underwoods, and the ground and soil thereof, com- 
mons, common of pasture and turbary, and other common- 
able rights, hedges, ditches, fences, ways, mounds, passages, 
waters, water-courses, easements, liberties, privileges, emolu- 
ments, and appurtenances whatsoever, to the said pieces or 
parcels of land hereby released, 8cc., or any of them, respec- 
tively belonging, or in any wise appertaining. 

For Farms. 

And all houses, cottages, edifices, buildings, bams, stables, 
yards, gardens, orchards, closes of land, meadow and pasture, 
trees of every kind, woods, underwoods, feedings, and the 

s 2 
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ground and soil thereof, commons, common of pasture^ and of 
turbary, and other commonable rights, hedges, ditches, fences, 
ways, paths, passages, waters, water-courses, lands covered 
with water, sewers, drains, liberties, privileges, easements, 
commodities, advantages, ^oaoluments, hereditaments, and ap- 
purtenances whatsoever to the said hereditaments and premises 
hereby appointed and released, or intended so to be, or any 
of them, respectively belonging, or in any wise appertaining, 
or accepted, reputed, deemed, taken, known, held, occu|»ed» 
or enjoyed as part, parcel, or member of the same, or any of 
them. 

For Marsh Lands. 

Together with all walk, banks, dykes, ditches, sluiees^ 
sluice-^tes, fowlings,^ fishings, waters, water-courses, ways, 
drifts, ways, paths, passages, easements, privileges, emohi- 
ments, rights, members, and appurtenances whatsoever, to the 
said hereditaments and premises. belonging. 

For Woodlands. 

Together with all timber, timber trees, and woods growing 
and being upon the said premises, and all commons and right 
of commonage, and all other rights. Ways, easements, liber- 
ties, privileges, emoluments, and appurtensinces whatsoever^ 
to the said hei^itstments and premises belongingji &c« 

For a WatermilL 

And also the full use of the mill-dams, and streams of water 
appertaining to the said mill for making the same, and also 
the full use of the water-wheels and water-engines, cisterns, 
and other machinery belonging to the said mill, or necessary 
for the working, ease, or enjoyment thereof; and generally all 
and singular > the rights^ members, and appurtenances to the 



General Words. 261 

said hereby demised premises, or any pari thereof belonging, 
or appertaining. 

For Advowsons.* 

And all messuages^ cottages, edifices, glebe and other lands, 
meadows, pastures, feedings, tithes, oblations, obventions, 
waters, water-courses, liberties, privileges, easements, pro- 
fits, commodities, advantages, emoluments, hereditaments, 
and appurtenances whatsoever, to the said advowson, donation, 
and right of presentation and patronage, hereby granted and con- 
firmed, or otherwise assured, or intended so to be, belonging 
or in any wise appertaining or accepted, reputed, deemed, 
taken, known, held, occupied, or enjoyed, as part, parcel, or 
member of the same, or any of them respectively. 



CLAUSE OF REVERSIONS AND ESTATES. 

And the reversion and reversions, remainder and remain- 
ders, rents, issues, and profits, of and incident to the heredi- 
taments and premises hereby released or otherwise assured, or 
intended so to be, and every part and parcel thereof with 
their appurtenances : And all the estate, right, title, interest, 
property, claim and demand whatsoever, both at law and in 
equity, or otherwise howsoever of him the said B., of, into, and 
out of, the same hereditaments and premises, and every part 
and parcel thereof, with their appurtenances. 



* The same words are used for a rectory ; when they are, substitute rectory for 
the eipressions in italics. 



*^^* Should the present vx)rk meet the approbation of' the 
Profession, and the Author^ s avocations allow of it, it is his 
intention to treat of other subjects (09 Mortgages, Settlements, 
i^c.) in the same manner. Should he realize this scheme, each 
topic will be dependent on and connected vnth the prior publica-^ 
lions, but be perfectly independent of any subsequent ones^ 



263 



INDEX* 



ABEYANCE, 

inheritance not treated as in, where, page 90. note (3). 
ACnON.^See Covenant. 
ADMINISTRATION, 

when void, 105. (7). 
ADMINISTRATORS, 

consequence of none being appointed, where, 42. (36). ' 

See Executors. 
ADMHTANCE, 

requisite means of perfecting a title to copyholds, 138. (6) . 

of the tenant for life is the admittance of the person in remainder, 187. (1). 
ADVOWSON 

lies in grant, 209. 

definition of, 215. (4). 

may be granted to uses, 220. (1). 

grant of, daring a vacancy, 220. (2) . 
AGREEMENT.— See Contract. 
ALIEN 

may take in a lease and release, sabject to what, 3. 
ANNUnV, 

where it is the consideration ^' tbe^omBeyance, 144. (1). 
APPENDANT, 

whatever is, will pass under what, 16(S. (1). 
APPOINTMENT, 

difference between, and a declaration gf use, 172. 

is what, ibid. 

principal qualities of, and emanating from what, 173. 

an appointment does not necessarily what, ibid. 

doable testatum in, redandant» 179. (5)^ 

when an instrument is construed as an appointment, when as a conveyance, 
ibid, and 180. 



* When passages in the notes on the pretedeats^are referred to, tba note is 
added to the page. • 



APPORTIONMENT 

of purchue money dcanble when, 138. (4). 
ASSETS, REAL, 

iiuccnncyor condderiiiK tui Bttenduit lerm ai, 67. 
ASSIGNS. 

limiUtioB to nugatory where, «1. (31). ti. (39). 

of » tenant for Ufe, limiution to don not what, 41. (31) . 
ASSIGNEES 

of abuiknipttake only abue fee, where, 154. (2). 

atand in what aituatiim, 1&5. (4). 

rnnit giTC BtteMed coptea, where, tUd. (6) . 

of an iniolveat debtor, 161. 

mnat aell tbe priaoner'i real eatate, when and bow, 162. (7). 
ASSIGNMENT 

of an outstanding teim to a tnistee for Ihe pnrcliuer, effect of, 69 ; an 
Tbrns. 
ATTECTATION.— See Fowbr. 
ATTORNEy, 

anmoderbr, 138.(7). 

Uvery in deed may be girenor received by, 251. (7J. 

to ddirer ta^ according to tbe form and eOect Ot the deed, majr do U, m 
!SI. (B). and aee Warunt. 
ATTORNMENT, 

to pnrchaaera, fbrmerly required, where, I. 
AUCTION. 

Etet of a aale by ahould be redted, where, S2. (8). 
AUTHORm', 

naked, defined. III. (I). 

ia pendiar charuterMk, ibid. 

BANKRUrr.— See AaaioNEB. 

mwrlK ordered to ]oin in conTcyance, where, 155. (6), 

generally made to covenant foi the tilk, iUd. (8). 
BANKRUPTCY.— See Power. 



1, 196. 

or, 112. (3). 
X to what, iUd. 
derived from the itatnle of age* fnfreqoenily aaed, 196. 
tomahea tenant to the writ of entry, ilnd. 
what doctrine with reapect to, no longer prevalla, 206. (4) . 
BARGAIN AND SALE FOR A TEAR.— See Lease and Rxlease. 
who may be bai^ainors, 3, 4, 5 ; see alao 64, (15). 
wka may begwiteea in, ibid. 
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BARGAIN AND SALE FOR A YEAK^amHimed. 

rahiable conricleration the essence of> 12. (3). 

but may- be nominal, 13.(3). 

accnrate to use what operatiye words, 13. (5) . 

parcels in, how described, 13, 14, (6). 

may be for any other period, 15. (9). 

habendum in, may be framed how, ibid. 

reddendmn in, superfloons when, 16. (9). 

deed not essential to, 16. (12). 
BARON AND FEME, 

rules with respect to direction or declaration of use bjr; 106. (11). 

disagreement in fatal, when, ibid. 

husband should not covenant for himself and his wife, 188. (6). 215. (5). 

seems clear that the wife is not bound, when, 215. (6)! 
BODIES CORPDRATE.^See Corporation. 



CESTUIQUE TRUST, 

whether covenants for the title by, can run with the land, 65. (17). 

object of joining them in the bargain and sale for a year, 64. (15). 

of a term, feoffment by, 244; and see Fboffment. 
CESTUIQUE USE.— See Use. 
CHANCELLOR, 

may order what, 155. (5). 
CHARTER, 151. (7). 
CODICIL, 

must be attested how, 97. (5). 

attestation of alone establishes a will, when, 97. (5). 

annexation of to the wUl no longer material, 121. (6). 
C06NIZEE, and see Fine. 

of a fine usually joins in declaring the uses, 122. (9). 104. (2). 107. (12). 

ol^iect of this practice, 122. (9) . 
COLLATERAL POWER.— See Authority. 
COMMISSIONERS OF BANKRUPTCY, 

observations on a bargain and sale by, 154. (2) . 

conveyance of termed what, 155. (3) . 

all the legislature requires, what, ibid. 
COMMONS 

lie in grant, except when^ 209. 2. 
CONFIRMATION, 

fine win enure by way of| when, 107. (12). 
CONSIDERATION, 

difference between a conveyance for a valuable c(msideration and a voluntary 
conveyance, 24. 

in money or money's worthy essential to a bargain and sale, 12—24. 
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CONSIDERATION — coh^hmmI. 

what consideratioiu protect .a eonviftneB ficom a gnbiayMttt .on* to a pur- 
chaaery 24. 

when the fact of a Talaable oonndentioiLbaoonMS imnuteaalr 25. 

dower trustee improperly expressed to pay a nomiialcaiksiderafcioii, 29. {\7). 

nominal consideration omitted, when, 90. (4)« 
And see Apportionmbnt, Purchase^monby. 
CONTINGENT REMAINDERS, 

cannot be transferred by lease and release, 6, 

not barred by it, irhen, 8. 

in the survivor of ^wo trustees, under what devise, 90. (3). 
CONTRACT, 

Fsiseswhat, 25. 

effect of a devise between the centrKct aadconsreyiiDce^ 26« 

of a sub-contract, 121. (7). 

conveyance may be good as, when, 254. (2) . 
CONVEYANCES, 

original mode of conTcyanoe, 1. 

to what purposes a lease and release are one conveyance, 2. 

what conveyances are void against purchasers for a valuable consideration, 24* 

consideration fails, effect of, when, 144. (1). 

under a decree, how settled, 129. (4). 

what inconveniences are obviated by effecting an exchange by a conveyance 
derived from the statute of uses, 193. (2). 
CONUZEE.— See Cognizes, Fine, 
COPYHOLDER 

may surrender in court, how, 138. (7) . 
COPYHOLDS, 

surrender to the use of a will of, dispensed with, where, 137. (1). And see 
Admittance, Apportionment, Surrender. 
CORPORATION, 

whether they can convey by lease and release, 4, . 

how they should eonvey, 5. 

cannot hold lands without what, 150.. (2). 

word successors necessary in grants tOy where, 151. (5). 

may be a bargainee, ibid. (6). 

proceedings of, how authenticated, 235. (1), 

may alien when, 236. (3). 

mayor of cannot what, 236. (4). 

nugatory for a corporation to do what, ibid. (6) . 



COURT OF EQUITY, 



I _ 



purdukser has no right to the ud of, when, 69 — 70. And see Equity. 
COVENANTS, 

heir not bound, unless mentioned, 43. (41). 

secus as to the executors and administrators, ilHd. 

on what the doctrine depends with respect to them, ibid. 
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COVEN ANTS — co»fmwe<f. 

nm with the land, when, 44; (49). 

pnrchaser entitled to what, 44. (43). 

covenant tluit the grantor is ^tufed in fee^-^MMltcd inimi^base deeds, wby^ 

44. (44). . 
broklen vlien, 45^ (44). 

construction of the covenant for qniet enjoyment, 45. (46). 
effect of the qualifying language of the firrt covenant, 46. ibid, 
covenant for quiet enjoyment broken by what, 47. (47). 
effect of adding the word *' default" tOtthi^oovetaaiit against lacitttobinnGeSy 

48. (50). 
oorenant for further assuriacd, binding okinAoaSf 49. (51). 
enables a purchaser to require what, 49. (53) . 
an express stipulation in, whetiler neesMary, for what,- 49.- (54) . 
whether covenants to rdn with the land most baehtilpediilto with the grantee 

of the common law estate, 49. (S6) 
whether it is in any case necessary for thi» pvpoSe^ l&'niaM tiie persons 

haying the common law seisin parties, 51. (ibid). 
what coyenants mortgagees and trustees are «oiiipdlsblte td elitt^ ioto^ €5}r(V6] . 
whether a privity of estate is requisite to enaUe covenants to run with the 

land, 65. (17). 
inaccurate for a husband to eoyenant, how, 188. (6). 215; (6). 
into what covenants a venddf who rcMfini the tifle deeds isboinnd tof cnter^ 

181. (10). 
defeasance added to the covenant to .^laditeddeds, lifl2. (10). 
should in a recovery deed be entered mt6,>wi|h;i^dm9^ 20S. (8)^ 
CREDITOR, 

enabled to sue out an eiegii^ by whaft^ 145. (2). 

DATE 

of release when, 22. (3). 
DEBTOR, 

long been a general practice for him to do what, 145. (2) . 
DECLARATION OF TRUST, 

useless when, ^88. (5) . 

when a term can become attendant by, Cr?*, , 

DECLARATION OF USE 

may be considered as what, when, 9. (g) 

incorrect to consider the modification as produced by, when, 36. 25. . 

by baron and feme, peoslist Jmd dese^vtvg.attentitfny - 106. (11). 

usual to make the oognizee join ioi 122. (9). 
DEED, 

grant can only be, 1. 

bargain and sale for a year always by» 16* (12)* * 

usual to revert to the last purchase deed, when, 23. (5). 

clause of deeds, 33. (23). 

a writing sealed and delivered is, 38b (30). 
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DEEDy-^eontiMued. 

deed indented may workettoppel» 8. {t) 74. 

eiec ttto r i may sefl wilhoat» where, 112. 

ooDTeyanoe from comnu n io n ec e of a baidmipt must lie by, 155. (3) . 

what thingv do not require to be tiansferred by deed, 210. 

▼endor retaining title deeds, purchaier riiould reqaiie what, 181* (10). And 

tee COVBNANT. 

DELIVERY.— See p. 16. (12). And lee EscBow. 
DEMANDANT, 

venal to make him wiiat, 164. (2). 

nee on a rec o very derived out of hii seiein, 197. 

covenants should be enteied Into widi, 2D2. (6). 
DEVISE, 

what words create a tensncy in common in, 106. (8). 

that the eaecutor s dttU sell lands, exemplifies what. 111. (1). 

by a married woman of a copyhold, 137. (1). 

admits the statole of vses, when, 206. (1). 

See ExscuTORT Dbvisb. 
DISSEISIN, 212. 3. And see Fboffmbnt. 
DOWER, 

bar of completely attauied, how, 40. (33). 

by assignment of a term, 70. 
. a mere right befofeassignBiait, 96.(8). (11). 

in tithes, 224. (5). 

not oat of an eqmtable interest, 254. (3). 

joint tenancy not sabject to, 250. 

EASEMENT, « 

an inoorporesl hereditament, 209. 
ECCLESIASTICAL CORPORATION.— See Sole. 
EFFECTS 

held in a will to apply to what, 48. (49). 

ELEorr, 

creditor ensUed to sue out, by what means, 145. (2). 
ENLARGEMENT, ^ 

release by way of, 6. See also 242. 
ENROLMENT 

of bsrgain and ssle $ see p. 197. 
ENTRY, 

cestniqoe use must make to maintain what, 16. (10) . 

death of one of the parties to an exchange before, 193. (2) . 

is requisite to perfect what, 240. (1). 
EQUITY, 

doctrines of, with respect to contracts, 25. (10). 

wiUi respect to the vendor's lien, 27, 28. (14). 

to errors in the description of parcels, 31. 

to ootstanding terms ; see 66. (19). Pasnm. 
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EQUITY — conHmietl. 

to notice, 70,71. 

to sub-contracts, 121. (7). 

to the application of purchase-money, 122. (10). 

to sales under the decree oi a court of, 128. (3). 

to cases in which the consideration fails, 144. (1). 

regards a mortgage as what, 188. (4). 
EQUrry of REDEMPnON, 

identical with what, 240. (1). 

should be conveyed how, ibid. 

what corenant the purchaser of, must enter into, il»d. (2). 
ERROR ' 

in the description of parcels corrected, wfaen^ 31. 
ESCROW, 

doctrine with respect to, 17. (12). 
ESTATE, 

release by way of enlarging of, 6. 

imly a legal vested estate required, where, 16, (10) . 

effect of the possession, &c. of the legal estate, where, 28—64. (15). 65. 

(17) &69. 

danse oi all the eftatet 32. (22) . 

effect of confirming a particular tenant's estate^ 33. ibid. 

limitation of, in the habendum, 34. 

more commonly modified by what, 36. 

effect of an equitable claimant acquiring the legal estate, 69. 

of insolvent debtor, 161. 

lay impropriators may have any estate in tithes, 224. (5)« 
ESTOPPEL 

is worked by a release if by deed indented, 8. (£) 74. 

what recital has been supposed to operate by, 30. (19). 
EXCHANGE, 

advantages of effecting, how, 193, 4. (2). 

by lease and release, 194. 

necesuty of the word eschange to confer what, ibid. 
EXECUTORS AND ADMINISTRATORS, 

improper to omit an express nomination of, where, 42. 

unnecessary, when, 146. (5). 

may take as special occupant, when, 42. 

are bound by covenant, when, 43. (41). 

naked power in executors. 111. (1). 
EXECUTORY DEVISE.— Tid. 97. (4). 201. (2). 

what limitation is, 120. (5). 
EXECUTORY INTERESTS 

cannot be passed by lease and release, 6. s- 

when destructible, 200, 201. (2). , 
EXTINGUISHMENT, 

release operates by way of, where, 64. (14). 
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FEE, ESTATE IN, 

limitation to the heirs alone, sufficient to pass, 43. (39) . 
FEME COVERT. —See Baron and feme. 
FEOFFMENT, 

original mode of conreySng what, 1. 

definitions of, 241 ; and see n. (c) ibid. 

its leading feature, 241, 2. 

eflTect of by tenant for life, 242. 

by tenant for yean, ibid. 

with reference to the doctrine of disseisin, ibid.* 

by cestuique trust of a tem, 243. 

observations on the case of Doe t. Lynes, 243 — ^246. 

may be adopted and relied on, when, 260. (3) . 
FINE. 

usual to make connzee of, what, 104. (2). 

proclamations^ of not essential to what, 106. (10). 

usual to make the connzee of Join in what, 122« (9). 

deed is said to lead the uses of, when, KL (6}« 
See also Cognizeb. 
FIXTURES. — See p. 145. (3) . 
FRANCHISE, 

an incorporeal hereditament, 209. 
FREEHOLD, 

by implication of law in the premises, 34. (24). 4. 

cannot commence in /itturo, 35. ibid. 5v 

purchaser has immediate legal freehold where, 41. (33). 

oil that a tenant to the praecipe Is required to take, 20|. f5). 

tortiously acquired, and fine levied on, 243. 

conveyances requisite to pass, -254. (2) . - 

GRANT, 

remarks on the word, 206—208. 

its prominent quality, 208. 

what species of subject-matter are transferable by, 208*-9. 

contradistinguished firom a feofihient, 242. 

HABENDUM, 

in bargain and sale for a year may be worded how, 15. (9) . 

office of, what^ 34. n. (24). 

void when, ibid. s. 1. 

good when, ibid. s. 2. 

countervails the premises, notwithstanding what, ibid. s. 3. 

prevails when, on what principle, ibid. s. 4. 

creates a freehold in futuro and nullifies the conveyance, when, 35. n. (24.) s. 5« 

observations on, with reference to bargains and sales, &c. ibid. 

grantee ought to be named in, 36. n. (25). 

generally true, what, ibid. 
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UABESDVM-- continued, 

comments on an observation of Mr. Freston, 36. n. (2&.) 

not an essential clause, 220. (3). 
HEIRS, 

extension of a release to unnecessary^ when, 29. (15). 

only word on which the law lays stress , where, 43. (39). 

not bound by covenant, where, 43. (41 ) . 
HEREDITAMENTS, 

what may be the subject of a lease and release, see JLbass AMDllBLBA8Ei 

largest expression of what, 25. (3). 

word hereditament will include rectovy, &c. 466. (2) . 

incorporeal^ 206. 

what bears no analogy to, 210. 
HUSBAND.— See Baron and Feme. 

IMPROPRUT0R6. -^See Lay. 
INDEMNITY, 

purchasers of reversions and equities of asdeipi^tiofi are eompeUable to give 
what, 236, 7. (7). 240. (2). 
INFANT, 

trustees compellable to convey how, 170. (1). 
INROLMBNT, 

within 6 lunar mon11ui,reqiiitite. to !iriiat, 197. 
INTEREST, EXECUTORY. 

how transferable, 122. (8). 

JOINT-TENANCY, 

leaning in favour of, has ceased to operate, 106. (8) . 
JUDGMENT, 

docketing oi^ not notice, 71. 

LAY IMPROPRIATORS, 

estates in tithes are' alienable by, how,' 223. (1). 
may have what, 224. (5). 
UIASE AND RELEASE, 
origin of, 2. 

divide our attention into what, 2. 

with relation to the bargain and sale for a year, see Bargain and Sale. 
lease for a year no way resembles what, 3. 
conclusions from the present nature of the bargain and sale, 3. 
with respect to the parties, 3. 
who may be bargainors, 3. 
who may be grantees in, 3, 4. 

the only peculiar disqualification of a grantee, what, 4. 
whether corporations can convey by, see Corporation. 
tenants in tail and tenants for life may, 5. 
what may be conveyed by, 5. 
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LEASE AND RELEASE-^ continued, 

any Incorporeal hereditament in e»ae, 5. 

proper to convey rerenions and vested remainders by» 6. 

contingent and executory interests not transferable by, 6. 

release by way of what, 6. 

denomination of, supposes wbat, 7. 

it xeqoires words-of limitation in order to what» 7. 

works of itself no estoppel, 7. And see Estoppel. 

is innooent in its operation, 8. 

in wbtch it agrees with what assurances, 9. 

how it may acquire a tortious operation, 9. 

whether there can be a resulting use on, 9, 10. 

releaae always dated when, 22. 

number of ordinary parties, 23. 

arrangement of them, 23. 

deed, with the word releaae only, may operate as a grant, 29. 

is proper for the transfer of an equity of redemption, when, 240. (I.) 

may be contained m what, 254. (2). 
LEGACIES, 

are incumbrances, where, 122. (10.) 
LEGAL ESTATE. 

person having must make the bargain and sale for a year, 64. (15.) 

eontinuanoe of, is a consequence of what, where, 63. (10.) 

term in the trustee is, where, 69. 

acquisition of, without an equality of equity, ibid. 

of the trustee possesses the same legal properties as what, 82. (6.) 
LETTERS PATENT, 

should be alluded to when, 223. (2.) 
LIMITATION, 

words of, requisite where, 32. (22.) 43. (39.): where not, 41. (34.) 

of estate, general observations with respect to, 34. 

in the habendum, when valid, when void. — See Habendum. 

on what words of, the law Iajs stress, 43. (39.) 

subsequent to a fee allowed under what doctrines, 44. (44.) 
LIVERY OF SEISIN 

formed the essence of what, 1. 

is the ordinary characteristic of what, 91. (5.) 
in deed, is performed how, 151. (7.) 
in law, is what, ibid.*--See Attorney. 

MARRIED WOMEN.— See Baron and Feme. 
MAYOR, 

of a corporation cannot do what, 236. (4.) 
MERGER, 

of the equitable interest of a term, effect of, where, 66, 7. 
equitable merger complete, when, 68. 
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MERGER — amtinued, 

qualified of legal estates where, 68. 

general principle on which the doctrine depends, 83. (11.) 

remarks on, ibid. 
MONEY, 

what release of, not conclusiye in equity, 27. (1^.) 

purchaser a trustee of for the vendor, where> il»d. 

of the vendor's lien, ibid. 28. 

where the -receipt in the body of the conveyance does not estop at law, 
ibid, 29. 

purchaser is bound to see to the (application of, where, 82. (3.) 

the payment of, with respect to sales under the authority of courts of 
equity, 128. (3.) 
MORTGAGE, 

when equitable only, whether prevailed against by the vendor's lien, 27, 28. 
MORTGAGEE, 

obliged to enter iiito what covenant, 65. (16.) 

may alone make a good title under what, 138. (3.) 
MORTGAGOR, 

expedient to make him concur in whut, 63. (8.J 

:N0TICE— See Judgment. 

of the non-payment of purchase money, 27. (14.) 

implied when, ibid. 

doctrine of with reference to the assignment of terms, 89 — 7h, 

what constitutes notice^ 7.0, 71. 

t)CCUPANCy, 

of what there could not, at the common law, have been any, 42. (36.) 
OCCUPANT, 

whether trustee's executor can take as, under what limitation, ibid, 
OFFICES OF TRUST, 

inalienable unless when, 209. 
OPERATIVE WORDS, 

the reason for using; a number of them in a release in fee has ceased, 29. (16.) 

PARCELS, 

how described in liie bargain and sale for a year, 14. (6.) 

in conveyances in fee introduced where, 30. 

things intended to be conveyed shouldbe mentioned, how^ 31. 

general observations, 31, 32. 

effect of the words " more or less," 32. 

as to the sweeping dause in recovery deed, see 201. (4.; 

repetition of proper when, 250. (4.) 



274 Index. 

PARTIES, 

to a deed; airaDg^ement of , 23. (4.) 61. (I.) 
PATRONAGE.--See p. 215. (4.) . 
PERPETUITY, 

uses and devises allow of lii^itatioos subsequent to the fee, provided 

what, 44. (44.) 
PEW, 

conreyAuce of, not a common occurrence, 254. (I.) 

may be prescribed for how, ibid, and see 255. (4.) (5.) 
POSSESSION, 

actual, is not conferred fay the statute of uses, 16. (16.) 
POWER, 

general, 37. (27.) 

almost inrariably inserted in what coureyances, ibid. 

is perfectly unlimited, and oonfers what, ibid. a. 1. 

is transferable, ibid. s. 2. 

on the bankruptcy of the donee may \)e execirted by the saeignees, 38. s. 3. 

what is requisite to enable the donee to Umit a reat-charge» 38. (28.) 

of revocation, may be reserved how, 38. (29.) 

extension of it to devises is what, SB. (30.) 

some years ago common to direct what, 39. (31.) 

proper to omit the requisition of signature, 40. (31.) 

<;redibility of witnesses essential to appointment where, 40. (32.) 

its precautionary requisitions are imposed ex arbitrio, ibid. 

equity will relieve against the defective execution of, where, ibid. 

would be void where, 41. (35.) 

what has been held evidence of an intention to execute, 179. (5.) 

orerriding only an equitable interest, 188. (4.) 

is not extinguished by what, 230. (1.) see also 160. (1.) 
PRAECIPE, TENANT TO 

must take a freehold, but the extent of it immaterial, 201. (5.) 

whether proper to eul^er into ^le covenants with, 202. (8.) 
PREMISES OF A DEED, 

an estate of inheritance is effectively created in, wheie, ^. (24.J I. 

where the estate created by, is merged, ibid. 2. 

where countervailed by the habendum, ibid. 3. 

where the estate in, is well created notwithstanding what, 35. s. 
PRESCRIPTION, 

with reference to pews, 254. (1.) 
PRESENTATION, NEXT. 

sale of, when simony, 220. (2.) 
PRESUMPTION, 

doctrine of, with respect to terms.— See Term. 
PRIVITY OF ESTATE, 

whether necessary to enable covenants to ran with the tend. 65. (17.) 
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PROCLAMATIONS, 

not essential to what, .106. (10.) 
PURCHAS£R.-<^Sce MoKBV. 

subsequent conreyance to snbyerts what, 24. (7.) 

vendor has what equity against^ 31. (204 . 

with respect to the mode of barring his wife's dower, 40. 8d. 

to what coyenants entitled, 44. (43.) 

with respect to the doctrine of outstanding terms, 70. 

obliged to look to the a^pUeatJoii of hb moBef wben, 83. (3.) 

under the authority of the courts of equity, 128. (3.) 

mortgagee may make a good tilie to> aMer wh$/^ 138. (30 

is entitled to a spedilc per&rqulacitf «f his contrMt MtidthiUKidiQ^ what» 

144. (1.) 
is not made to indemnify the vendor when, 146. (6.) . 
Where he cannot obtai|i the title deads keatikled Jo wlwt, 181. (IPO 

RECEIPT.-See2;. 
RECITALS, 

object of them, 23. 

not necessary but expedient, 23. 

relation of the doctrines of equity, to, 23. 

what recitfd^ though usual, is^iminaterial, 26. (lU) 

of the bargain and sale for a year what, 30. (19.) 

how several distinct titles should be recited, 62. (30 

what are termed consequential^ ^ (II.) 

of the probate of a will, 82. (4.) 

of the creation and deyolnticHi of -a terin, 83. (10.) 

object of reciting the last purchase deed, .23. (5.) 

of chancery proceedings, 128. (2.) 

of the limitations of a will, 137. (2.) 
RECOVERY, 

will be void unless what, 197. 

suffered by teopnt in tail destroys what, 200% (2.) 

demandant in. — See Demandant. 

is as necessary to bar an equitable as a legal estate tail, 206. (3.) 
RECOVERY DEED.~See Prjbcipe. 

by bargain and sale, 196. 8. 

never fewer than three parties to, 200. (1.) 

sweeping clause in, 201. (4.) 

habendum in, ibid. (5.) 
REDDENDUM, 

omitted where, 15. (9.) 
RELEASE.— See Lease and Release. 

extension of to the heirs of the releasee, where, unnecessary, 29. 

operates by way of extinguishment where, 98. (110 
REMAINDER.-*4See Contingent Remainder. 

vested remainder may be conveyed by lease and release, 6. 

t 2 
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REM AINDER ^ conljuMcd: 

wfll pass under a .oonTeyaiioe of the lands, 32. (22.) 

testator's son takes a vested remainder under what derise, 97. (4J 

lies in grant, 206. 

every vested remainder grantable, 206. (r) 
RENTS DE NOVO, 

a peculiarity of, 209. 
RESULTING USE, 

whether there can be on a lease and release, 9, 10. 
REVERSION, 

may- be conveyed by lease and release, 6. 

wiU pase under a co n veyance of the lands, 32. (22.) 

pmdent to grant, how, 236. (2.) 

lies in grant, 1.206. 

assignee of, is liaUe to and has the benefit of what, 236. (7.) 
RIGHT, 

release of, operates how, 7. s. 98. (11.) 

SALE, 

devise in trust for, carries the fee, 81. (2.) 

trustees could not execute when, 82. (5.) 

effect of a contract for, by one who is himself a contractee, 121. (70 
See Consideration, Contract. 
SEAL, 16. (12.) 

oC a corporation authenticates what, 235. (1.) 

Sealing, 

one of the great charaeteristics of a deed, 16. (12.) 

writings sealed and delivered are deeds, 38. (300 
SEI6N0RIES, 

incorporeal hereditaments, 209.1 
SEISIN, 

recital of, 90. (2.) 

of testator, what is a material statement with respect to, 90. (2.) 

livery of. — l%e Livers . 

what conveyances require a legal seisin, 240. (1.) 
SIGNING, 

fact of, with reference to powers, 39. (31.) 
SIMONY, 

sale of the next presentation is when, 220. (2.) 
SOLE CORPORATION, 

inheritance cannot be conveyed to, by what assurance, 4. 

effect of grantee's taking in his natural capacity, ibid. 
SPECIAL OCCUPANT.— See Occupant. 
STAMPS, 

of deeds. — See 14. 
i^bservations on, ibid* 
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STATUTES, 

4 & 5 Anne. c. 16. p. 1. ' 

27 Hen. 8. c. 10. of uses, 2. 196. 

27 Hen. 8. c. 16. of enrolments, 2. 16. 154* 

29 Car. 2. c. 3. of frauds, 16. 42. 

27 Eliz. c. 4. s. 2. of fraudulent conveyances, 24. 

3 6. 4. c 31. s. 3. & 6 G. 4. c. 16. s. 77. of bankruptcy, 38, 

29 C. 2. c. 3. of frauds with respect to occupancy, 42. 

46 G. 3. C.135. of bankruptcy, 71. 

19 G. 3. c. 56. s. 13. of auction duty , 128,. 

3 G. 4. c. 39. of warrants of attorney, 145. 

7 & 8 Wm. 3. of mortmain, 150. 

6 G. 4. c. 16. of bankruptcy, 154, 5. 

IR. c. 1. of uses, 160>243. 

1 G. 4. c, 119. 5 G. 4. c. 61. 3 G. 4. c. 123. 7 G. 4. c. 57. of insolvent 

debtors, 160, 161, 2. 
1 Eliz. c. 19. 13 Eliz. c. 10. of ecclesiastical corporations, 236 
14 G. 2. c. 20. s. 2. of conunon recoveries, 200. 
32 Hen. 8. c. 34. s.2. of assignees of reversions, 236. 
SURRENDER OF A TERM, 

ei^ression of intent in, 83. (13.) 
words of assignment are added to, when, 86. (1.) 
of an estate for Ufe does not require livery, 9L (5.) and see Terms. 
OF COPYHOLDS, 

devisee is in by, 137. (1.) 

is dispensed with, where, ibid 

great advantage of accompanying by what, 138. (8.) 

TAILp-See Recovery. 

under what limitation an estate tail only passes, 206. (2.) 
TENANCY IN COMMON, 

made in a will by the word egtsally, 106. (8.) 
TENANT TO THE PRECIPE.— See Frjbcipe. 
TENANT RIGHT OF RENEWAL. 171. (5.) 
TENANT AT WH-L, 

cestuique trust is, 245. 

consequence of, ibid. 246. 
TERM, 

what is invariably created in a bargain and sale to ground a release, 15. (9.) ^ 

outstanding, see 66 to 76. 

should be assigned by a different deed, where, 65. (18.) 

doctrine of, examined, 66. (19.) 

result of the attendancy of, ibid. 

not attendant where there is no equitable merger, ibid. 

inheritance on which it attends real assets, 67. 

term itself is personal assetSi when, ibid. 

trust of, when attendant, must be devised, how, ibid. 
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utQity of the doctriiie of, 69. 

is at law a term in gross, 69. 

doctrine of equity with respect to» ibid. 

advisable to rely on its protection where, 70L 

doctrine of presumption- with rt lB KMMW tcvllM^niirMiderttf*- 7l,% 

examination of the o$ie of^Db« r. ttMaP,- 79. ^ 

propriety of exceptiiy atf tm ittWttHlH to t MM ^ Ki 

with reference to merger, 83. (11.) 

instrument purporting to be a sdMtndsff ^f, mtLfoptrUk Ikom^ 96f7. ^V.) 

with reference to a feoffment hf Ae eqttM tt b q^^neT, MB 10 1M6. 250.. (8.] 
TITHES, 

are an incorporeal hereditament, 209; 

estates in alienable by lay impropriators, how^ 8ft3u (|1.> 

ails 6f iAia»i in gvintt Of aj^rbpriafedf benefibes by the^ (Urowl^ ibid. {%) 

should be paid to whom, 224. (3.) 

lay appropriatolV Mif h^^tmf eittrtM ltf> ttH (S;) 

are comprehended by whal^ iHatOtoy fUft 
TITLE, 

bargain and sale for a year would render it unvtaj^Mlabfe #BeA)> M.^ (9^) 

olject of recitals with respect to. — See R£C#tAAil 

with reference to the do0Mift 4f «MlM9g^^ ]& (&) 
TITLE DBKMUiflM CkMHAJMhr, Botai 
TRESPASS, 

action of, requires what, 16. (10.) 
TRUSTS, 

of a term, declaratibd ol,- 17, 

words upon sueh truttt added inaccuratelyy where, 37, (26.) 

trust of a term. — See Term. 

for sale with refdi^e^ 1^ HM tfti««l iliicMitmwrlm^amaeA, 82. (A.> 

enables a mortgagee to make a good title, how, l30t ^y 

courts of law recognise when, 3411 ai^Ms C^msmva* '^ilm^ QoAllttUNT, 
Feoffment, Trustee. 
TRUSTEE, 

what covenant he enters into, 65. (16.) 

surviving takes contingent remainder in fee, where»* 90^* (3») 

takes what estate, where, 97. (4.) 

subvendor becomes when, 121. (7.) 

jietii»%av«Mto;pheK Mjaaifc #» iipMttijp of Htm iftatafciy faS. (h) 

ought to be deemed acquainted with the aif» ol his ftafafM trust 
when, 249b 

cestuique trust is tenant at will tohim^, Itfdita^wmW^^nmmm^ Lbgal 
Estate, Notice. , . 

VOLUNTARY CONVEYANCS<*-*f«^ Qp«WMiHM^Wi*t ^»l^V^m^ 

USE, 

doctrine of, with reference to bargains and sales, 4, 5, 
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USE — continued. 

how far the words of the statute extend to corporations, iMd. 

whether tenant in tail can stand s^lsedi fto, f»\f ■ 

seisin to ases becomes what, 12. (1.) 

an effect of the generAi.ikitlN^dnvtiatt of i«laBie»ta'uae%- 33. (^) 

habendum is itself the futuM liaiit«UMni«f wbeoy 35i.9. 

in whaft cttse9»te Mate iirmnitlM bfa telvrtt^Mf e^. a6> (aa^) 

to bar dower, 37 to 43. 

application of the statute to what limitation, 41. (3^ see also 206. (1.)' 

^ t i l w thM r f«^F i » e^> i f y l» mtte tk» graMtM to^arpwrty l» ik fuib8«||ient 

conyeyance, 51. 
effect of the words equally to be divided in a conyeyance to, 106. (8.) 
rules with respect to a direction or declaration of, by baron and feme, 

106. (11.) 
declaration of use discriminated from an appointmentji 173. 
is raised by the execution of a power in a conyeyance to, 180. (5.) 
no necessity to declare the use, where, 188. (5.) 
statute of, does not extend to copyholds, 188. (2.) 
doctrine of, with reference to exchanges. — See Exchange. 
nature of a declaration of, in a bargain and sale to make a tenant to the 

pracipe, 197. 
nature of the use raised by the recoyery deed before the recoyery is suffer- 
ed, 202. (8.) and see Fine. 
what deyise admits the statute of, 206. (1.) 
when the grantee is not in by way of, ibid, 
tithes are within the statute of, 224. (5.) 
a pew might be conyeyed to, where, 255. (5.) 

WARRANT OF ATTORNEY, 

general practice with respect to, 145. (2.) 
WARRANTY, 

enables the yendor to retain the muniments, 33. (23.) 

is not inyolyed in the expression reasonable assurance, where, 49. (54.) 

express negation of, omitted where, 170. (4.) 9 

no fear of, where, 150. (3.) 

what word makes an implied warranty in the conyeyance of a freehold, 
251. (5.) 
WILL, 

efitBCt of the express mention of, in the creation of a power, 38. (30.) 

extension of the power to, is what, 39. ibid. ^ 

correct mode of reciting the proof of, 82. (4.) 

what words make a tenancy in common in, 106. (8.) 

when it operates as an execution of a power, 119. (1.) 

annexation of the codicil to, 121. (6.) 

admits the operation of what statute, 2M, (1.) 

tenant at.— See TenaY^T. 
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WITNESSES, 

efltoct of requiring an appointment to be CMcnted, &c« in their presence, 

39. (ai.) 

their credibility essential where, 40. (32.) 
WRiriNO, 

bargain and sale for a year need only be by, 16. (12.) 

sealed and ddiTcredis a deed, ibid, and 38. (30.) 

abstractedly a power may be esecnted by, thoogh onattested, 40. (32.) 

YEAR, 

the invariable, but not the necessary term, created by the baigain and sale 
to groond a release, 15. (9.) 
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FORMULARIES; or, THE MAGISTRATE'S ASSIST- 
ANT : being a Collectiofi of Forms which occur in the 
daily practice and duties of a Justice of the Peace out of 
Sessions. By William Robii^son, Esq. LL.D. of the 
Middle Temple. In 2 vols, price U. I65. boards. 

These Precedents of Forms aie intended as an appenda^ to " The Ma- 
gistrate's Pocket-Book," and w31 be foand nseful to Juttices of the Peaocr 
Vestry Clerks, Justices' Clerks, and Parish Officers. 
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A LETTER to the MEMBERS of the NEW PARLIA- 
MENT on the DEFECTS in the GENERAL and 
STATUTE LAW, Tehich require the Revision of the Le- 
gislature, particularly such as relate to the office of Justice 
of the Peace ; and pointing out those to be found in the lead- 
ing Statutes ; with suggestions of a course of proceedings 
calculated to render them more useful and efficient. By 
Isaac. ^Esfinasse, Esq. of Gray's Inn, Barrister at Law, 
and an Acting Magistrate for tilie County of Kent. Price 2s, 

A REPORT of the CASE *of the COUNTY of DUBLIN 
ELECTION, before a Oommittee of the House of Com- 
mons, March 1827. With Notes. By James 'Espinasse, 
Esq. of Oray'^ IsB. Price 3«. 

The Author has endeavoured to report with accuracy and fidelity the deci- 
sions of the Commlltee, andjQOMiiwnted on Asm .occasiottaUy^ whim any de- 
cisions at law were to be found bearing on the several points. 

A DIGESTED INDEX to aU the REPORTS of CASES 
argued and detennined in the House of Loi^s suod the se- 
veral Courts of Common L^w, from Michaelms^ Term, 1756, 
to Trinity Term, 1826. By S. B. Harrison, Esq. Bar- 
rister at Law. In 2 vols. 8vo. price 2L 10s. boards. 

REPORTS of CASES heard and decided in THE HOUSE 
of LORDS, on APPEALS from the Courts of Equity, and 
on Writs of Error in England aad Ireland , with» an Appen- 
dix of the Cases upon Appeals and Writs of Error from the 
Superior Courts of Scotland. By Richard Bligh, Esq. 
of the Inner Temple, Barrister at Law. Vol. I. part I. of 
a new series, price 9s. sewed. Part II. is in the Press, and 
will be published shortly. 

THE LAW OF MUNICIPAL CORPORATIONS; to- 

l^ether with a Brief Sketch of their History, and a Treatise 

on Mandamus and Quo Warranto. By J. W. Willcock, 

Esq. of the Inn^ Temple, Barrister at Jlaw. In dvo. price 

18s. boards. 
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JLau) Books publiihed by W. Senning. 

A TREATISE on the EXPOSITION of WILLS and 
LANDED PROPERTY. By James Ram, Esq. Bar- 
rister at Law. In 8vo. price 10s. 6d, boards. 

AN ESSAY ON DEVISES. By J. J. Powell, Esq. 
Barrister at Law. Third Edition, with copious Notes, and 
an Appendix of Precedents ; also a Treatise on the Con- 
traction of Devises. By Thomas Jarm AN, Esq. Barris- 
ter at Law. 2 vols. 8vo. price 21, Ss. boards. 

REPORTS OF CASES argned and determmed in the 
COURT of EXCHEQUER and EXCHEQUER CHAM- 
BER, at Law, in Equity, and in order. By E. Young, 
Esq. and J. Jervis, Esq. Barristers at Law. Vol. I. 
price 1/. 9s, 6df. sewed. 

These Reports will be continaed regularly. '^ 

THE CODE NAPOLEON, or. The French Civil Code, 
jiterally translated from the original and official Edition, 
published at Paris, in 1804. By a Barrister of the Inner 
Temple. Royal 8vo. Price I/. Is. boards. 
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LAW BOOKS PREPARING FOR PUBLICATION. 
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A COLLECTION of aU the STATUTES of Practical 
Utility in the administration of Civil Justice, alphabetically 
arranged, with Notes. By J. Chitty, Esq. Barrister at 
Law. 

PRECEDENTS in CONVEYANCING, as practised in 
England, Wales, Ireland, and the British Colonies. With 
Theoretical and Practical Notes. In four vols, royal 8vo. 
By W. P. Carter, of Lincoln's Inn, Esq. Barrister at Law. 

A TREATiSE*on the POOR LAWS. By Sir Gre- 

GORY LeWIM. 



« 
1 



*■ ■ f- "rr a 



? > 




II 

OLZ 007 SO 



-> 



V 



